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Arecent decision by the Court of Appeals 
of Kentucky has caused consternation among 
the managers of building and loan associa- 
tions in that State, and will, mostlikely, have 
far reaching effect. The case is Simpson v. 
Kentucky Citizens’ Building and Loan Asso- 
ciation, 41S. W. Rep. 570. The holding of 
the court, concisely stated, is that Kentucky 
statute, § 864, requiring the borrowing mem- 
bers of building and loan associations to pay 
dues or premiums in addition to interest at 
the rate of 6 per cent., which is the rate fixed 
by law as to all other borrowers, violates 
Const. § 59, forbidding the general assembly 
to pass local or special laws ‘‘to regulate the 
rate of interest ;’’ the transaction being a 
borrowing and lending of money, and the 
dues or premiums exacted being in the nature 
ofinterest, and that such a statute also vio- 
lates section 3 of the bill of rights, providing 
that ‘‘no grant of exclusive, separate public 
emoluments or privileges shall be made to 
any man or set of men, except in considera- 
tion of public services.’’ 


The court used very plain and forcible 
language in characterizing the premium or 
double interest charged borrowing members 
of such associations. They say that they 
“are convinced that, whatever of beneficence 
and disposition to encourage homesteaders 
may have been in fact at the bottom of for- 
er judicial favors to these associations, and 
intended, perhaps, to be the inspiration of 
our statute, these features have become in- 
significant, and the former basis for sustain- 
ing the exaction of this double interest or 
premium has become a myth. ‘The competi- 
tion among borrowers for the accumulations 
of the alleged copartnership, to be used for 
the laudable purpose which tolerated the ex- 
istence of such associations, is a fiction. The 
Competition now is among rival associations, 
who have accumulated their funds largely 
froma sale of paid-up stock, and seek to 
loan them at a high rate of interest to neces- 
sitous borrowers. Those who loan and those 
who borrow in these associations form in no 
sense a different class of lenders and borrow- 








ers from the general mass, and their dealings 
are to be scrutinized and judged as like deal- 
ings among other people.’’ 


It was argued before the court that the 
transaction between the association and one 
of its borrowing members is notin fact a loan 
of money, although so called in the statute, 
the constitution, and the by-laws of the as- 
sociation, and in the application, note, and 
mortgage, but is, in substance, a sale by the 
member to the company of his expected divi- 
dend on his subscription at the winding up of 
the partnership for a money advance; he 
agreeing to pay his dues on the stock sub- 
scribed, and interest and premium on the 
par value of his stock, until the accumula- 
tions shall matureit. This is the view taken 
by the Supreme Court of Tennessee, where 
the question received elaborate attention in 
Patterson v. Association, 14 Lea, 698 (Judge 
Cooke, however, delivering a dissenting opin- 
ion) ; and such view is probably sustained by 
a majority of the State courts. 

The Kentucky court, however, refused to 
‘name the transaction something different 
from what it is called in the statute and in 
the contract of the parties.’’ In those courts 
where the law is sustained in its entirety the 
nomenclature adopted by the framers of the 
statute, the compilers of the by-laws, and the 
parties who made the contract, is said to be 
‘‘unfortunate,’’ and not expressive of the 
true intent of the law and of the parties; so 
that, for the plain words ‘‘borrow,’’ ‘‘loan,’’ 
‘‘interest,’? and the ordinary words indicat- 
ing a borrowing and lending of money, these 
courts have substituted the words ‘‘sale,’’ 
‘‘advance,’’ ‘‘bonus,’’ ‘‘premiums,’’ etc. 
In Mills v. Association, 75 N. C. 299, the 
court said of this process: ‘‘Calling the 
borrower a ‘partner,’ or substituting ‘redeem- 
ing’ for ‘lending,’ or ‘premium’ for ‘bonus,’ 
for an amount for which they profess to have 
advanced and yet withhold, or ‘dues’ for ‘in- 
terest,’ or any like subterfuges, will not 
avail. We look at the substance.’’ And the 
court further said: ‘*‘We know of no device 


or cover by which these associations can take 
from those who borrow their money more 
than the legal rate of interest, without in- 
curring the penalties of our usury laws.’’ In 
Association v. Bollinger, 12 Rich. Eq. 124, 
‘*How 


the court said of a similar contract: 
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the contract * * * 
but usurious it is difficult to conceive. 
deed it must task and has tasked human in- 
genuity in every tribunal where the question 
has been presented to find the reason why 
such a contract could be sustained.’’ The 
Supreme Court of Indiana undertook the 
task in McLaughlin v. Association, 62 Ind. 
264, but, as claimed by the Kentucky court, 
with questionable success. 


can be anything else 
In- 








NOTES OF RECENT DECISIONS. 





Accent INsuRANCE—DEATH—PROXIMATE 
Causres.—Two recent cases consider the ques- 
tion of the proximate cause of death within 
the terms of an accident insurance policy. 
In Amberg v. United States Mut. Assn., 40 
S. W. Rep. 909, it was held by the Court of 
Appeals of Kentucky, that death resulting 
from the sting of an insect was effected 
through ‘‘external, violent, and accidental’ 
means, within the meaning of an accident in- 
surance policy. The case is interesting in 
many of its features, the court further hold- 
ing that the sting of an insect is the proxi- 
mate cause of death resulting from blood 
poisoning caused by the sting; that a declar- 
ation of the insured, to his attending physi- 
cian, that the injury subsequently causing 
death was the result of a mosquito bite was 
competent, and that a death from blood poi- 
soning caused by the sting of an insect is not 
the result of ‘‘poison in any form or manner,’’ 
or of ‘‘contact with poisonous substances,’’ 
within the meaning of those terms in an ac- 
cident policy. The court cited, upon the 
main point, Freman v. Assoc., 156 Mass. 351, 
when death resulted from peritonitis induced 
by a fall; Martin v. Assoc., 61 Hun, 467, 
where blood poisoning followed the hurt of a 
finger. The court was also of opinion that 
the declaration of the patient to his physician 
as to the cause of the injury was competent 
evidence. Such statements, they say, are 
part of the description of the wound. The 
case of Dabbert v. Insurance Co., 2 Cin. 
Super. Ct. Rep. 98, is directly in point. This 
case is reported by Mr. Bigelow in volume 4, 
p. 366, of his Life and Accident Insurance 
Reports, and the court (Judge Alonzo Taft) 
holds that, ‘‘in an action for loss under a pol- 
icy against death by accident, a statement 





——+ 
made by a decedent to his physician, upon 
which the physician forms his opinion apg 
makes a prescription, is competent evidence 
to prove what was the actual cause of hig jl}. 
ness and death, although the symptoms am 
such as might be produced either by disease 
or by the accident.’’ In that case the ip 
sured became suddenly sick, and to his 
physician attributed his sickness to an in 
jury to his back and side by a fall re 
ceived when no one was present. The learned 
judge said: ‘‘I am satisfied that there iss 
tendency in the decisions of the present time 
to enlarge the range of the testimony, espe 
cially when it is necessary to avoid a failure 
of justice. The statements of the history of 
his case, made to his physician by the ps 
tient, who is seeking relief from pain and se 
vere sickness, are entitled to credit. To 
state untruly to his doctor the cause of the 
sickness would be directly against his most 
vital interest in saving his health and life, 
In such case the absence of a statement by 
the patient of such a cause of his sickness 
would be an important element in forming 
the physician’s opinion. For, if a patient did 
not refer to such an accident as the caused 
his sickness, the doctor would necessarily 
conclude that the symptoms did not come 
from such a cause,’’ citing Fort v. Brown, 4 
Barb. 369, and Barber v. Merriam, 11 Allen, 
324. These cases fully support the opinion. 
Mr. Bliss, in his work on Life Insurance (2d 
Ed., p. 633), says: ‘‘In a case where the 
action was brought on an accident policy, 
the supreme court (evidently referring to the 
Dabbert Case) passed upon the question a 
the admissibility of the declarations of the 
insured as to the injuries he had suffered and 
the mode in which they were incurred. They 
held that the declarations of a party himself, 
to whomsoever made, are competent evidente, 
when confined strictly tosuch complaints, & 
pressions, and exclamations as furnished ev 
dence of a present, existing pain or malady, 
to prove his condition, ills, pains, and symp 
toms, whether arising from injury by acc 
dent or violence. If made to a medical a 
tendant, they are of more weight than it 
made to another person. So is a declaration 
made by a deceased person contemporale 
ously, or nearly so, with a main event by 
whose consequence it is alleged that he died, 
as to the cause of that event. The views 
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sdopted in the cases cited from Ohio and 
Kansas seem most in accordance with correct 

inciples.’” The Kentucky court, however, 
was not disposed, for obvious reasons, to ex- 
tend this doctrine so as to embrace declara- 
tions made to others than the patient’s physi- 
cians. 

The other case first referred to is Early v. 
Standard Life & Accident Ins. Co., 71 N. W. 
Rep. 500, where it was held that death re- 
sults from poison when it is caused by the 
effect of a shock caused by swallowing aqua 
ammonia, and that an accident policy provid- 
ing against the effect of injuries to the body 
caused by ‘‘external violent, and accidental 
means’ with the condition that it did not 
cover death resulting from poison does not 
make the insurer liable where death has 
resulted from poison accidentally taken. The 
court cited Cole v. Ins. Co., 61 Law T. (N. 
§.) 227; Pollock v. Assoc., 102 Pa. St. 230; 
Hill v. Ins. Co., 22 Hun, 187; Batchelor v. 
Assoc., 34 Weekly Law Bulletin, 239, 44 N. 
E. Rep: 1130; Paul v. Ins. Co., 112 N. Y. 
474. The court said they ‘‘had not over- 
looked the cases of Healey v. Association, 
133 fl. 556, 25 N. E. Rep. 52; Association 
v. Tuggle, 39 Ill. App. 509; and Insurance 
Co. v. Dunlap (Ill. Sup.), 43 N. E. Rep. 
165. But in the present case the expression 
is, death by poison. We know of no case 
which goes to the extent of holding that such 
an expression in the exception contained in 
the policy does not avoid it.’’ 





LANDLORD AND TENANT—LIABILITY OF LEs- 
80k TO STRANGER.—In Hanson v. Beckwith, 
87 Atl. Rep. 702, decided by the Supreme 
Court of Rhode Island, it was held that a 
lessor who retains no control of the premises, 
the lessee being under covenant to repair, is 
not liable for injury to one entering by the 
lessee’s invitation to deliver goods to him, 
by falling into an unguarded opening be- 
tween the freight elevator and the outer wall 
of the shaft; the building in such respect be- 
ing neither a nuisance, nor, by reason of 
secret defect, unfit for the purpose for which 
itwas leased. The court says: 

In Joyce v. Martin, 15 R. I. 558, 10 Atl. Rep. 620, 
this court recognized three classes of cases of this 
‘ort: First. Where the owner leases premises which 
até a nuisance, or must, in the nature of things, be- 
come so by their use, then, whether in or out of pos- 


Session, he is liable for injuries resulting from such 
Auisance. Second. Where premises are let for rent 





or profit, to be used for purposes for which they are 
not fit or safe, and all this was known, or ought to 
have been known, to the lessor, he is also liable for 
injuries resulting from such use. Third. Where 
property, at the time of a demise, is not a nuisance, 
and an injury happens by some act of the tenant, or 
while he has entire possession and control of the 
premises, the owner is not liable. These three rules 
seem to us to be both comprehensive and correct. 
Our inquiry, therefore, is to which class the case at 
bar belongs. The first class of cases includes those 
where an owner has, by an express or implied invita- 
tion, brought persons to danger and injury, under 
conditions which amount to a nuisance. Examples of 
this kind are found in Gordon v. Cummings, 152 
Mass. 513, 25 N. E. Rep. 978, where an owner main- 
tained a common hallway for his tenants, to which a 
letter carrier was thereby invited; Learoyd v. God- 
frey, 1388 Mass. 315, where an owner maintained an 
uncovered well in a passageway to a house, to which 
a police officer was held to be invited; Larue v. Hotel 
Co., 116 Mass. 67; Irvine v. Wood, 51 N. Y. 224, and 
Tomle v. Hampton, 129 Ill. 383, 21 N. E. Rep. 800, 
which were cases of holes in or adjacent to a public 
walk; and House v. Metcalf, 27 Conn. 631, where an 
overshot water wheel, so near the road as to frighten 
horses, was held to be a nuisance. Wendell vy. Bax- 
ter, 12 Gray, 494; Moody v. Mayor, etc., 43 Barb. 282; 
Albert v. State, 66 Md. 325, 7 Atl. Rep. 697, like Joyce 
v. Martin, were cases of piers or wharves to which 
the public were held to be invited. Of the second 
class, Carson v. Godley, 26 Pa. St. 111, isan example, 
the building having been unfit for the purpose for 
which it was let. We think it is clear that the case at 
bar does not fall within the first of these classes. The 
defect complained of was not in or near a public way, 
nor in a part of the premises held out by the owner 
for the entry of strangers, so as to amount to an invi- 
tation to a place which is a nuisance. The term ‘“‘nui- 
sance,” in legal phraseology, “‘is applied to that class 
of wrongs that arise from the unreasonable, unwar- 
rantable, or unlawful use by a person of his own 
property, real or personal, working an ob- 
struction of or injury to a right of another or of the 
public.” Wood, Nuis. § 1. One has the right to erect 
a building, in general terms, as he pleases; and, even 
if there be dangerous places in it, he violates no right 
of other people in so doing. If he invites others into 
such a building, he is, to some extent, responsible for 
their safety; but the building is not on that account a 
nuisance. So, one has the right to hire such a build- 
ing, and, under the same limitations, he does not 
thereby maintain a nuisance. Nor is the case at bar 
within the second class of cases above described. It 
does not appear that the building was unfit for the 
purposes for which it was let. The defect complained 
of was open and obvious. It could easily have been 
guarded against by warning or a barrier. Beinga 
freight elevator, it was of itself a warning that it was 
not intended for the safety of passengers, and equally 
so was it a warning to those at work uponit. The in- 
jury was not caused by any defect in the elevator it- 
self. Such elevators are now in.common use, and it 
isa matter of common knowledge that they are more 
or less unprotected at the sides. The declaration does 
not state whether the plaintiff’s intestate was an em- 
ployee of the lessee, or a stranger; but it seems to 
imply the latter in stating that he entered upon the 
invitation of a tenant in said building. If he was an 
employee, the rule of Kelley v. Dyeing Co., 12 R. I. 
112, that one who works exposed to a manifest dan- 
ger cannot look to his employer, if he is injured, 
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would apply with stronger reason to exonerate the 
lessor of the employer. If he was a stranger, on the 
premises at the invitation of a tenant, the case falls 
within the third class described above, and the owner 
is not liable. In Harpel v. Fall (Minn.), 65 N. 
W. Rep. 918, the rule is stated that where there 
is no agreement to repair leased premises by 
the landlord, and he is not guilty of any 
fraud or concealment as to their safe condi- 
tion, and the defects in the premises are not secret, 
but obvious, the tenant takes the risk of their safe oc- 
cupancy; and the landlord is not liable to him, or to 
any person entering under his title, or who is upon 
the premises by his invitation, for injuries sustained 
by the unsafe condition of the premises. To the same 
effect are Freeman v. Hunnewell, 163 Mass. 210, 39 N. 
E. Rep. 1012; Leonard v. Storer, 115 Mass. 86; Mellen 
v. Morrill, 126 Mass. 545; Davidson v. Fisher, 11 Colo. 
583, 19 Pac. Rep. 652. Shearman & Redfield on Negli- 
gence(4th Ed. § 711), states the rule and the reason for 
it thus: ‘Those who claim upon the ground that they 
were invited into a dangerous place must seek their 
remedy against the person who invited them. If 
they are the guests of the tenant, he, and not the 
landlord, is the person from whom they must seek re- 
dress for injuries caused by any defects in the prem- 
ises, even though the defects existed when the lease 
was made, for such persons would never have suffered 
any injury from these defects if they had not entered 
the premises, and the entry was not made at the re- 
quest of the landlord or any agent of his.”? Bearing 
in mind the distinction of cases such as those cited 
above, where an invitation by the landlord may be 
implied, this rule limits the liability of lessor and 
lessee to their own acts with reference to a stranger. 

Do the facts in this case amount to an implied in- 
vitation by the landlord? We think not. In Gordon 
v. Cummings and Learoyd v. Godfrey the landlords 
were in control of the dangerous passageways, and so 
themselves held out the invitation to enter. So, in 
pla:es where the public go, the owner is held liable 
because of his participation in a nuisance. But it 
would be astartling proposition that every owner 
who has leased property to others is liable for its ab- 
solute security, at the time of letting, to every person 
whom a tenant may invite to the premises, when such 
owner can neither have knowledge of such entry nor 
the chance for warning or protection. We do not 
think that the law goes to this extent; yet sucha 
proposition would be necessary to sustain the present 
case. Ordinarily a freight elevator is used by em- 
ployees. Can it be said that a landlord is bound to 
know that it will be used by strangers? The tenant 
and his servants, knowing its condition, may use it 
carefully and safely. If, then, the tenant invites a 
stranger to use it, he is the one who should give warn- 
ing and look out for the safety of his guest. We are 
unable to see how the landlord in such a case can be 
held responsible, without saying that nobody basa 
right to let property that is in any way dangerous or 
out of repair, even though the lessee may be willing 
to take it as it is, and be able to use it with safety, 
having knowledge of the risk. Such a doctrine would 
be a serious limitation upon the ownership of real 


property. 














RIGHTS TO LAND, MADE BY, OR RESULT. 
ING FROM, ACCRETION, RELICTION, Anp 
AVULSION. 


There is perhaps no question in the law of reg] 
property more interesting and of greater impor. 
tance to-day, and, at the same time, one upon 
which so little has been written than the one af. 
fecting the rights of the riparian owner, in respegt 
to accretion, reliction and avulsion, the subject of 
our present inquiry. Isay to-day, for formerly it 
was not of such importance. In England, from 
whence all our common law came, the conditions 
were not favorable to the growth, in any marked 
degree, of this branch of the law, and the ques. 
tions which arose for adjudication involving these 
rights were necessarily confined toa few early 
cases in which the civil law played as important 
apart as did the common law, as the principles 
enunciated by the courts will show. I do not mean 
to say that the theory of the existence of these 
rights as they appear in the civil law are the same 
as under the common law, for what could be pred- 
icable of one would be inapplicable to the other, 
but that the principle underlying their application 
bears a close resemblance and seemingly have 
many points incommon. England’s environments 
have not been without their effect upon her laws. 
The lack of large rivers—for comparatively they 
are small, only about twenty-five hundred miles in 
toto—and their unfitness in many instances for 
public purposes, with little or no interference of 
any sort, have proved a tremendous drawback to 
the expansion and development of the law which 
regulates the several rights possessed therein, 
Yet it is back to this law, the common law, that 
we must go in order to understand and appreciate 
the changes which under our law have been made 
in the principles in their adaptation to the want 
of modern society. The term right as here used, 
means any interest of value which may be at 
quired over external things. And, I can seeno 
reason for not extending it to the various interest 
which different parties may have in land thus at 
quired, whether immediate, reversionary, legal, 
or equitable, as well as to the more definite, fixed, 
and indefeasible. It cannot, or ought not to bt 
questioned that these various interests should not 
be allowed because the estate or interest thus ere 
ated is perchance less than a fee, or that it 
merely incidental to, or that it issues out of the 
land, that the claimant should be divested of his 
right. The rights to such lands are commensul 
ate with the interest in such lands, and some 
times, it constitutes the very nucleus upon which 
the value of the property depends. Rights thet 
may be divided into two classes: rights complete, 
and rights incomplete; rights complete, embrace 
all of the three unities necessary to a perfect title; 
and rights incomplete, or rights which exist i 
the absence of any one of the three unities, requir 
site to a complete or perfect title. In the forme 
all the incidents to real property attaches: the 
right of dower, curtesy, alienation, devise, 
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, taxation, eminent domain, levy and sale 
gnder execution; while in the latter class, all 
rights are included which third parties may ac- 
quire over or upon the lands in the first class: as 
easements and servitudes, mortgagee interest, 
and adverse possession. 

The Common Law—General Principles.i-The 
technical term, navigable river, has reference to 
all rivers or arms of the sea which are subject to, 
or affected by, the ebb and flow of the tides. 
Bracton who wrote in the thirteenth century and 
lord Hale in the seventeenth, are unanimous in 
their conclusions which were reached by similar 
reasonings concerning the status of rivers, and 
with one exception, the arms of the sea also. The 
rivers were either navigable or non-navigable. 
The navigable rivers—those affected by the ebb 
and flow of the tides, were always considered 
public property, and as such, belong of right to 
the Crown ; while non- navigable rivers—those not 
affected by the ebb and flow of the tides—inland, 
were always held to be subject to private owner- 
ship; while private ownership in public or navi- 
gable rivers rested upon prescription or long user. 
In the navigable rivers, the landed proprietors 
along its banks, owned to high-water mark; in the 
non-navigable, they owned to the center of the 
river, filum aque. In the case of the arms of the 
sea, Bracton, who leans most to the civil law, 
says itis—arms of the sea—subject to no owner- 
ship in particular, but in general belong to the 
citizens at large, and is of right the property of 
the community, res communes; Lord Hale, on the 
other hand, while recognizing its public nature, 
isnot so radical in extending it, as Bracton does, 
fo an unquestionable right of the community 
therein, except in sofar as they, by virtue of their 
citizenship, have an interest in the public good 
which must be surrendered whenever the public 
interest requires it, and that as to ownership, it is 
vested absolutely in the Crown, and, as if in justi- 
fication of this claim, Lord Hale reverts to the 
analogous case of the waste where ownership is 
conceded upon the theory custos totius regni 
angie. To distinguish the rights which may 
arise in any given instance and determine to whom 
do they belong, reference must be had to the na- 
ture of the subject-matter bringing the rights 
into controversy; that is to say, A has land that 
is bounded by the river, and in order to determine 
his interest or the limits of his boundary in re- 
Spect to the river, it would be necessary to know 
whether the river was anavigable one or whether 
it was non-navigable. If the latter of these, his 
title extends to the center of the river, filum aque; 
but if the former, his ownership only goes to 
high-water mark, provided, that part of the river 
Which washes his land was affected by the ebb 
and flow of the tides, unless rights by prescrip- 
tion had attached ; for it was a peculiarity of the 


Buccleuch y. Met. Board W.,5 H. L. 418; Met. 
Board W. vy. McCarthy, 7H. L. 243; Lyons v. Fish- 
mongers, 1 App. Cas. 662; Hale De Jure, ch. 2, 3, 4; 
Fleta Inst. 2, 3, 1, 4. 





common law in this respeet that if it was not af- 
fected by ebb and flow, the claims of the Crown 
in navigable rivers only extends so far as the river 
is actually influenced by such tides,? beyond this 
they were subject to private ownership,’ the same 
as non-navigable rivers. And, the rights in 
either instance legal or equitable must not be ex- 
ceeded, their exercise must be commensurate 
with their character, and not conflict with the 
superior or paramount rights of the Crown in the 
exercising of certain powers for public purposes. 
I have incidentally touched upon ownership in 
certain rivers because it is the basis upon which 
the rights depend that we are to trace; and if we 
will keep in mind the distinctions presented it 
will greatly assist us in understanding why there 
are so many inharmonious decisions respecting 
these various rights when we come to speak of 
the American law upon the subject. The maxim: 
Qui sentit onus, sentire debet et commodum, of the 
civil law, equally applies in the common law in 
cases of accretions. Alluvion arises where a 
piece of land has no other boundary than that of 
some stream of water. It has reference to the de- 
posit itself, while accretion, applies to the man- 
ner of the formation of the deposit, and may be 
defined as the gradual and imperceptible increase 
of soil which the current of the stream of water 
may make to its banks, and which is an addition 
to that piece of land on that side, and belongs to 
the same owner.‘ For, if A’s land is bounded by 
the river which washes its sides, A acquires the 
right to alluvion as well as to the augmented 
land formed through accretion. Suppose the 
possessions of A and B to be separated from each 
other by theriver which flows between them, 
whether the river remains common to the op- 
posite proprietors as in the civil law, or whether 
it is shared in moiety as under the common law, 
the rights of A and B are in no way changed, in 
respect to the river, by alluvial deposits in the 
form of accretions to one side in exclusion of the 
other, the boundary between them remains in the 
river. This would be the case you observe on 
private rivers where ownership in the bed of the 
river is in the several proprietors to the filum 
aque, and on public or navigable rivers, such own- 
ership only extends to high-water mark, in which 
case, the accretions which are ultimately added 
to the adjacent banks, depends, as to ownership, 
upon the point where the accretions first began 
to form. The same principle holds in cases aris- 
ing on arms of the sea, lakes, and other bodies of 
water, and the right to the new formation in 
either case centers in the point of attack from 
which the character of the formation is deter- 
mined. Akin to this doctrine is the one regulat- 
ing the law of reliction. The principle is about 
the same as that of accretion. The changes must 


2 Butstrade v. Hall, 1 Sid. 148; Malcomson y. O’Dea, 
10 H. L. Cas. 619; Murphy v. Ryan, 1 Ir. R.2C. L. 
143. 

8 Carter v. Murcot, 4 Burr. 2162; Murcot v. Rex, 2 
Doug. 441. 

4 2 Bl. 261; Hale De Jure, 4 Ch. 2; Vat. 275. 
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be “real, constant and complete,” gradual and 
imperceptible; for, if the river should overflow 
its banks, and inundate a large tract of land, the 
ownership in such lands would not be changed, 
the original owner before the inundation, would 
still be the owner after the inundation, the test 
being the identification of the land. But, if the 
river by gradual and imperceptible degrees, rises 
and continues to rise, until a large tract of land 
has been inundated, so that identification becomes 
impossible, the owner A, let us say, of the inun- 
dated tract, loses his rights in such land, the same 
having become a part of the river bed through 
addition of the soil to it. This tract which we 
have supposed to belong to A is situated between 
the land of B and the river, in other words, it 
shuts B off from the river—B lying back of A. 
The waters of the river continue to rise, gradu- 
ally spreading out over the entire tract of A’s, un- 
til his land is completely submerged, and a small 
part of B’s also, thus giving to B what he did not 
have before, a water front. The gradual reces- 
sion or reliction of the river passes A’s entire 
tract to B, under the law of reliction. Of course 
the supposition here is that the submerged land 
of B equals in extent of area the submerged land 
of A, else B could only require such of A’s land 
as would equal proportionately his original water 
front, as we shall see when we come to speak of 
the apportionment of accreted or relicted lands. 
The same principle applies, whether arms of the 
sea, rivers—public and private, lakes and ponds, 
care being observed to note the time and quantity 
of the formation, for, as expressed by an eminent 
writer: ‘If water advances insensibly, he loses, 
if it retires in like manner he gains.’’ In the 
case of avulsion violent acts of nature must be 
looked for; the idea of violence and force pre- 
dominates; the suddenness with which every 
thing is done, and the power to see and distin- 
guish its acts are all incident and matters of great 
import in determining rights. Take the case 
supposed of A and B; the river separates their 
possessions, now if the river by its violence car- 
ries away a considerable part of the land of A, 
and deposits it upon the land of B, A does 
not lose his right in such soil, the land so 
deposited is still his and he may remove it if done 
within a reasonable time. The river suddenly 
changes its course, forsakes entirely its old bed, 
and runs through the land of C, its function— 
that of a boundary between A and B—is still the 
same, no property rights are altered in respect to 
the old bed, if a private river, the extent of own- 
ership is still in the jilum aque, if a public one, 
only to high-water mark. The principle is gen- 
eral and can be applied in any case; and, asa 
general proposition running through the entire 
list of accretion, reliction, and avulsion, the dis- 
tinctions which exist in the nature of property 
rights, and classes into which waters and the re- 
spective rights therein, are placed in respect to 
this law must be observed,' for much depends 

5 Pearce v. Scotcher, 9Q. B. Div. 162; Tilbury v. 
silva, 45 Ch. D. 98. 





upon ownership, whether in the crown, or in the 
subject. 

American Law—Common Law—Modified—States 
Regulate within their Jurisdiction.—The difference 


between land acquired through discovery ang” 


that through conquest is that in the former the 
laws of the discoverer’s country have effect, while 
in the latter, they are merely the ipse dixit of the 
conqueror. The American colonies are of the 
first class. Their right or dominion over any 
portion of territory claimed is controlled by the 
European nation making the discovery. The 
Dutch, the Spanish, the French, and the English, 
were at one time all interested in North America, 
their respective laws having force upon American 
soil within its respective jurisdictions. In the 
English settlements, a grant from the crown 
could alone confer title to the soil upon which the 
authority to govern depended ; and, whenever the 
English came into possession of territory for- 
merly claimed by one or more of the other na- 
tions, her law—the common law—superseded all 
other law, and was from that time applied inall 
cases where questions of right arose for adjudica- 
tion concerning rivers and the soil under their 
waters, except perhaps in a few where the civil 
law was retained. The Revolution swept away 
many of the customs and laws which were in 
force among the colonies: much indeed that 
could not be reconciled with the form of govern- 
ment which we were soon to take on, had to go, 
and the British law, enforced through British 
tribunals, had to yield to the more progressive 
spirit of the New World. After the Revolution, 
the colonies were resolved into States, and, as the 
off-shoots of a British civilization they were most 
naturally susceptible to British influences and 
British laws. The States, as an integral political 
unit, succeeded to all the rights possessed by the 
Crown. The prerogatives of sovereignty and of 
self-government were inherent qualities; and 
they were the absolute owners of all public lands, 
all navigable waters as well as the soil in theit 
beds, inland seas, lakes, and sea shores, within 
their territorial jurisdiction. Still, much of the 
law adopted by the States from the English sys 
tem—the common law, caused confusion and ob- 
loquy in the courts; principles were all right, but 
conditions had changed, and it was to meet thes 
changed conditions that the common law had 
be acclimatized—made American. The confi 
sion of navigable with tide waters found in the 
common law long prevailed in this country; bub 
it is generally conceded to have no applicability 


now. The doctrine is well established that nav | 


igable waters of the country above as well as be 
low the ebb and flow of the tides are navigable, 
as those waters which are navigable in fach 
though inland and unaffected by the tides. Na 
igable waters are defined to be ‘either fresh 
salt, form in their ordinary condition, by them- 
selves, or by uniting with other waters, 4 000 
tinued highway over which commerce is, oF maf 
be, carried on with other States or foreign coll- 
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tries in the customary mode in which such com- 
merce is conducted by water.’® In England, as 
we have seen, the rights in tide waters are pub- 
jie, and that in navigable fresh waters, the rights 
depend upon user; while in this country, tide 
waters, as well as fresh waters, whicl are navi- 
gable in fact, are alike open to the [public. The 
States have the rigbt of property in all soil 
which at common law belonged to the Crown; 
and in the case of the great lakes, the title to the 
shores is in the several States and not in the 
United States;? but the lands covered by great 
ponds of water, the ownership of the State there- 
jn only below the natural low-water mark and 
above this it is in the littoral proprietors.’ It is 
often difficult to determine the extent to which 
the lands of one goes when a river washes one 
side of it; the difficulty arises from the various 
yiews entertained in respect to the civil and com- 
mon law, two doctrines, as distinct and separate 
asitis possible to be, yet they are often inter- 
changed, and, in their application, use is often 
made of another, the American, which is nothing 
more than administering an anesthetic for pur- 
poses of amelioration, since from the nature of 
our institutions the two former would be too 
harsh if accepted in its entirety; so the question 
as to extent of boundary is a pertinent, and often 
ahard one, to determine; is it to low-water, or 
high-water mark, or is it to the center thread— 
jilum aque, or is it to the entire bed? It is es- 
sential to know, and in order to determine your 
tights you must know, for without facts of this 
character it would be impossible to reach any 
conclusion that would be authentic or reliable. 
To obtain the information, reference must be had 
to State laws; this is a matter which is regulated 
by the States, and whether the riparian’s title ex- 
tends to the filum aque, the entire bed, or to low 
or high-water mark, in respect to any stream of 
water, river, lake or arms of the sea, it will be 
necessary to examine the law upon the subject in 
the State where you hope to establish the bound- 
ary, and when thus fixed it becomes the nucleus 
upon which to base other claims. The laws of the 
‘several States are not harmonious—not a unit in 
such cases; some have altered or departed from 
the accepted theory of ownership through at- 
tempted legislation? upon the subject; others 
hold the common law idea and principle of set- 
tlement, while in a few the civil law is still ex- 
tant. Again, certain enabling acts have been 
passed, namely, those of 1818 and 1820, which ip 
4 Measure have regulated State ownership in 
waters which serve as their boundary. Thus we 
see there is no uniform rule—no uniform law, 
each one is made dependent for character and 
trustworthiness upon circumstances of facts and 
the place of adjudication. 


§ Gould on Waters, 34. 

’ Waukegan Breakwater Co.,6 Opp. A tty.-Gen. 172. 
§ Palter vy. Howe, 141 Mass. 357. 

* Missouri Laws 1895 page 207. 





Accretion™—Rights to Land—Made by or Resulting 
From.—We have already spoken of alluvion and 
accretion at common law; the distinctions be- 
tween the two, and the definitions of each, which 
are for all practical purposes sufficient to-day. 
The term navigability, as used at common law, 
has no applicability in this country asa general 
proposition; for, unless in some given instance 
commerce had been obstructed, or some public 
easement interrupted, or some question as to 
ownership of the bed of the stream, the inquiry 
as to navigability is not pertinent. The riparian 
owner has a right to the alluvion and accretions, 
whether the stream be navigable or not. And, in 
order to determine the title to land thus acquired, 
it is only necessary to ascertain the locality of the 
land of the adjacent owner. If the land is 
bounded by the river and the accretion is attached 
to it, that is sufficient, the civil law predicating it 
upon the theory that the right was founded in 
justice on account of the risks to which the land 
was exposed and the burden of protecting the es- 
tate. Accretions always assume the quality of the 
land to which they are attached;" and the doc- 
trine equally applies in lakes, islands, and rivers— 
both strong and rapid, as well as to those which 
do, and do not, overflow their banks; to artificial 
ponds, as well us to natural waters, and to all 
changes made by artificial or natural causes, pro- 
vided the artificial causes are lawful, and not such 
as tend to produce change; unless there has 
been long continued and exclusive adverse pos- 
session.3 But, before leaving artificial causes, 
let us suppose a case, say on. a navigable river: A 
is a ripatian owner, his land extending along the 
river to the low-water mark—as would be the case 
on the Missouri;“ A by means of dikes driven in 
the center of the river bed, which we shall say is 
the channel—water running on both sides of the 
dikes, which causes accretions to begin to form 
at the dikes, and the formation continues until the 
accretions unite with low-water mark, the bound- 
ary of A’s land. The accretions began to form at 
the dikes, the artificial cause; upon what theory 
then, is ownership to be established. to whom do 
the dikes belong, are they the property of A who 
put them there, or do they belong to the owner 
of the soil into which they have been driven; do 
the accretions thus formed assume the character 
of the dikes, namely, its artificial existence, or do 
they become incidents to the soil into which the 
dikes stand; the question has never been directly 
passed upon; it is perfectly obvious that where 
accretions are formed from artificial obstructions 
—the formation taking place at some point or ob- 


10 Grandell v. Allen, 118 Mo. 403; City of St. Louis 
v. Lemp, 93 Mo. 477; Naylor v. Cox, 21S. W. Rep. 589; 
Stranger v. Spalding, 29 S. W. Rep. 187; Buse v. 
Russell, 86 Mo. 211. 

11 Hall on the Shore, 127; Campbell v. Laclede Gas 
Light Co., 84 Mo. 252. 

12 Dana v. Jackson Street Wharf Co., 31 Cal. 118. 

13 Caroline Tracy v. Norwich & Worcester R. R. Co. 
89 Conn. 382. 

14 Benson v. Morrow, 61 Mo. 347. 
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ject which, from its character real property inci- 
dents are predicable, asin case the object were 
an island, the accretions assuming the properties 
of the island,—no doubt exists, as is shown in the 
case of Tatum v. City of St. Louis, where the 
dikes placed by the Iron Mountain R. R. Co. were 
instrumental in causing the formation of the ac- 
cretions, yet the accretions did not partake of this 
character. It is doubtless just such an emergency 
was contemplated by the legislature;” it was to 
offset the uncertainty likely to exist should the 
issue in such a case be directly presented, that 
the legislature suggested settlement upon the 
theory of county ownership. The doctrine of ac- 
cretion in its application does not extend to float- 
ing or moving islands, or to any mass of alluvial 
deposits which travels or is not stationary ; nor to 
an island formed in the river, and the water after- 
wards recedes so as to join the island to the main 
land ;'* nor to accretions formed from an island 
in the river which extends within the boundary 
of a section previously washed away, but did not 
connect with the shore line;!” nor would it. if an 
island had formed in the bed of the river in which 
the State had ownership, notwithstanding the ac- 
cretions may have joined with the land of the 
riparian owners; nor to the drainage of a lake by 
artificial means and the cutting into it of a river, 
the title to the bed of the lake not recognized un- 
der the law of accretions ; but the ownership of an 
island is not changed by a subsequent survey of 
the government of a former grant made without 
reservation, all unsurveyed islands between the 
Jilum aque of the stream and the banks passed by 
the government, and all accretions formed thereto 
belong to the grantee under the original survey; 
likewise, an island formed in the jilum aque ofa 
river in which riparian ownership extends to the 
Jjilum aque, the island belongs to the adjacent 
riparian owners and all accretions formed thereto 
on either side beiong to the owners of that side of 
the island to which they formed. And, an island 
between two channels ofa river, which, by a 
change in the course of the channel, has grad- 
ually pushed up stream as the result of natural 
accretions, the right to accretions pass to the 
owner;!9 and, when land along the river, part is 
washed away, land again forms within the orig- 
inal land line, the owner acquires it by right of 
accretion;® even though aslough remains be- 
tween the mainland and the new formation;?! so 
as held in a New York case,” that where the title 
of a riparian owner is lost by submergence. The 
land restored by accretion within the original 
boundary line of such land, also restores the title, 


15 Laws of Missouri 1895, p. 207; City of St. Louis 
v. Tatum, 28 S. W. Rep. 1002. 

16 City of Victoria v. Schott, 29 S. W. Rep. 681. 

17 Cox vy. Arnold, 31 S. W. Rep. 592. 

18 Noyes v. Collins, 61 N. W. Rep. 250. 

19 Fillmore v. Jennings, 78 Cal. 634. 

20 Minton y. Steele, 28 S. W. Rep. 746. 

21 A departure from the principle yet reconciled 
upon the grounds of natural justice. 

22 Mulry v. Norton, 100 N. Y. 421. 





and the owner has a right to the accretion 
formed within the old lines which had previously 
been obliterated. The excavations made by 4 
State for purposes of deepening the channel jp 
navigable waters, when deposited in front of 
premises which were formerly conveyed by 
patent, the owner is entitled to them as acere- 
tions ;* and, on non-navigable rivers, where pri- 
vate ownership extends to the jilum aque, the 
river from natural causes slowly changes its bed, 
by running entirely over the land of the opposite 
proprietor, the old bed thus forsaken began tofill 
up from alluvial deposits, which began to form 
in the old jilum aque, and which continued t 
form until both sides of the old banks had been 
reached, such formation uniting itself with the 
banks, the adjacent owners are entitled to the land 
thus formed,™ each taking proportionately in ex- 
tent to their ownership before the formation, 
There can be no vested rights to future accretions; 
no claims which the court will protect as to ac- 
eretions which have not formed.” ‘The respect- 
ive rights of vendor and vendee to accretions 
formed, depend upon the condition of the land at 
the time of the transfer of the legal title, and not 
the title bond under which conveyance was 
made;* but if reference is made to a plan, the 
right will be determined by the date of the con- 
veyance and not the date of the plan, and all ac 
cretions thereto belong to the owner of the land# 
so the interest which a mortgagee has in acere- 
tions formed, is determined by ascertaining the 
boundary of the origisal tract, if bounded by 4 
stream of water, a mortgage upon the original 
tract will carry any subsequent formation, and 
‘any conveyance or mortgage,”’ says the court in 
the case of Cruikshanks v. Wilmer,™ ‘‘of the 
owner of the estate described by the terms 
of the original title, not expressly exclud- 
ing the accretions, would carry the titk 
to the whole estate, accretions and all.” 
The right to accretions passes with the land to ap 
assignee in bankruptcy; so the rights of dower, 
and curtesy, if not released, also attach. The 
acquisition by a railroad company of an easement 
for right of way over the land ofa riparian owner, 
along or on the shore of his land, would not, un- 
der the principle of law, deprive such owner of 
his rights to the accretions formed thereto, nor 
would it interfere with his rights to improve the 
same. The title to the land thus taken remains 
in the owner, subject only to such servitude a — 
the railroad company has the power to impose, — 
and their power in this respect is limited, a8 
general rule, to such a use of the land as may be 


23 Ledyard v. Ten Kyck, 36 Barb. 102. 

24 Trustees v. Dickinson, 9 Cush. 544. 

25 Mather and Another v. Albert Chayman, 40 Con. 
382. 

% Wm. Jones and Schylvester Marsh vy. Wm. 
Johnson, 18 How. 150. 

27 Edmondson Island Case; Furgurson v. Hamil, 
42 Fed. Rep. 15. 

28 18S. W. Rep. 1018. 
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reasonably necessary for a right of way ;* and the 
owner of land lying on a stream of water, over 
which a public highway exists by virtue of stat- 
ute, the State not having a fee in such soil, the 
owner thereof does not lose his rights to the ac- 
eretions formed to it, the road of course running 
along the edge of the stream. A Massachusetts case 
aptly expresses the idea of highways in the follow- 
inglanguage : ‘‘the soil and freehold remains in the 
owner, incumbered with a way; and every use to 
which the land can be applied, and all the profits 
which may be derived from it consistently with 
the continuance of the easement the owner may 
lawfully claim.’ Where an island is claimed by 
the owner of land on a stream as an accretion to 
it, caused by the partial filling up of the channel 
on the owner’s side of the stream, evidence that it 
was in continuous adverse possession for more 
than twenty years will defeat the landed owner, 
and convey the title to same together with the ac- 
eretions to the adverse claimant;*! so when land 
formerly obtained by patent from the govern- 
ment, which at the time of the grant had no 
river frontage, but which afterwards, by a change 
inthe course of the river, is made riparian, and 
some thirty acres, more or less, of accretions 
have formed to it, the sale of the original tract 
before the formation of accretions under an 
execution sale, so defective as to render the 
title obtained thereunder, invalid, the purchaser 
at the sale being the judgment creditor with 
knowledge of such defects cannot, by taking pos- 
session of the land formed by accrétions, subse- 
quent to the sale, claim the original tract under 
‘the doctrine of adverse possession, where such 
absolute and notorious adverse possession does 
not extend over the original tract the statutory 
period, for not being a bona jide purchaser, he 
enters without color of title, his possession only 
extends to the part actually occupied and must 
befor the statutory period; but where the pur- 
chaser is a bona jide holder of the sheriff’s deed,’ 
and his entry under color of title, his adverse 
possession of the accreted land for the statutory 
period would have extended over the entire 
tract. The general rule by which accretions 
are apportioned are the same as those given in 
determining alluvion, in that they are analogous 
tothose applied in the division of lands on the 
sea shore. The trend of authority seems to be to 
give to each proprietor the same width on the 
new shore as that had on the old shore, unless, 
4 in some grants® they are otherwise provided 
for. In general, the rule as given by an eminent 
Writer, for distribution of accretions between 
“coterminous proprietors is to extend the side 
lines of each owner to the nearest river bank, 


“Nae v. New York Long Branch R. Co., 88 N. J. 





® Perley v. Chandler, 6 Mass. 454; otherwise when 
bounded on highway: Sneddy v. Bolen, 122 Mo. 479. 
Bonewits v. Wygant, 75 Ind. 41. 
; Gothermann y. Schiermeyer, 125 Mo. 291. 
Margaret Daws vy. William H. Prentis, 16 Pick. 





giving to each that part of the accretions formed 
in front of his own land ;’“ whether the stream is 
navigable or non-navigable, the course of the 
banks when they approximate a straight line, the 
accretions are divided among the coterminous 
owners by lines drawn perpendicular to the orig- 
inal bank; but if it should curve, care inust be 
exercised to give to each a fair proportion of the 
land thus formed, together with convenient ac- 
cess to the water by giving each a share of the 
outward or new line proportioned to the original 
line owned by him.® The owner of a town lot 
bounding upon the water is entitled to the ac- 
cretions formed thereto; for if the river is the 
boundary, it may be riparian just as much asa 
tract of land would be in the country.*® A street 
laid out along the margin of the water, the gran- 
tee of a lot on the opposite side of the street, and 
the accretions forming to the other half of the 
street, belong to the original owner; but if the 
waters which form the boundary of the street 
above mentioned are the property of the State to 
high-water mark, the levee constructed by the 
city along its margin becomes the artificial 
boundary of the private property adjoining, and 
the aécretions added thereto belong to the city; 
so accretions to a tract of land over which there 
is a right of passage, the accretions also become 
subject to that right. 

Reliction—Right to Land—Made by or Resulting 
From. — There is practically no distinction be- 
tween reliction and accretion in land formed or 
land gained, for in either case it belongs to the 
owner of the contiguous land to which the ad- 
dition is made. We have seen how reliction was 
regarded at common law, it follows closely the 
rules laid down by accretion, and so similar are 
the two in application of principle that they are 
sometimes confused. The definition hinted at 
already suffices to-day; and embraces all cases 
where there have been gradual recessions of 
waters by which land that was before covered 
with water is left dry. The land, so relicted, or 
gained, by the dereliction of the water, belongs 
to the riparian owner from whose shore or bank 
the water receded. The principle is the same 
whether applied to lakes, ponds, rivers, islands, 
or arms of the sea; the situation of the land and 
the manner of recess of the water are all that is 
necessary to be ascertained. The title to the re- 
licted lands and the rights or interests in such 
lands, are analogous to those already considered 
under the head of accretions, and need not be re- 
peated here. The doctrine of reliction appears 
to be very harsh, if carried upon principle to the 
end; innumerable instances arise where it seems 
positive injustice. The theory of our jurispru- 
dence is founded in natural justice, and it seems a 
perversion to speak of the hardships that could 


% Lawson Rights, Rem. Pr. vol. 6, p. 4759. 

3% Laverty v. Moore 32 Barb. 347; but a bound- 
ary may be established by acquiescence: Evans v. 
Kunze, 128 Mo. 670. 

86 St. Louis Pub. Schools v. Risley Heirs, 40 Mo. 371. 
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be entailed upon the strict application of the 
principle. We should remember the principle 
had its foundation in a time when its exigencies 
were more commendable, and accorded more 
with the spirit of the age, and that in its preser- 
vation the civilization of two hundred years ago 
were more interested than could be justified at 
the present day. However this may be, it is not 
the case, the law is well established, and it is our 
duty to trace and adjust the principle to the facts 
as they appear under the law, and not the law, as 
it should be made to suit the facts. The court in 
Mulry v. Norton, in speaking of the reliction of 
water in a case where land had been submerged 
and lost, said that if ‘‘the water retires gradually 
from the land, or from an elevation, such as the 
formation of an island, the ownership of such 
land is restored by the recession of the water,”’ 
the court taking the position that unless the sub- 
mergence be of such duration as to destroy or 
preclude the identity of the property upon the 
reliction of the water, the ownership should be 
restored to the original party, thus seeming by 
hypothesis to base a solution upon duration, 
which, were it more generally recognized in re- 
spect to reliction, might save an amount ofsworry 
and expense and the incident annoyance to pro- 
longed litigation. But how the court would de- 
fine duration in respect to reliction is not given; 
it does define duration in respect to avulsion, but 
the two are as much unlike as it is possible to 
conceive. It would be no easy task to even ap- 
proximate arule for duration by which the ef- 
fects of water upon the soil under normal con- 
ditions could be determined, for the soil varies in 
quality as much so as do the forces in substance 
when considered in relation to reliction and avul- 
sion, for what might be erosion of the soil in one 
case, in another, only facial deflection. It would be 
an anomaly to speak of the two in connection with 
any given case, for itcould not be but one or the 
other, and the test for ascertaining which it is, is 
so radically distinct as to need no comment here. 
If a river gradually finds its way through adjoin- 
ing territory and leaves entirely its former bed, 
the ownership in the soil of the bed must be de- 
termined by reference to the local law. If the 
river I have just spoken of is one in which ripa- 
rian ownership extends to the jilum aque, the ad- 
jacent proprietors still own to that point in the 
old bed, and neither have claims by right of relic- 
tion; but on the other hand, if the filum aque was 
constantly undergoing changes from the gradual 
eating away of the soil of the opposite bank 
which causes the water to encroach upon that 
side until the bed is entirely forsaken, the owner- 
ship in such belong of right by reliction to the 
owner of the bank from which the water receded. 
And where land, under a government survey is 
bounded by a lake, is sold, and under asubsequent 
survey it is found to have increased considerably, 
measured by the boundary under the first survey 
and the present position of the waters of the lake, 
it was contended that the new land did not con- 





stitute a part of the original tract, but it was held 
to belong to the owner of the original tract under 
the law of reliction;* so in timber cutter’s claim 
on a lake meandered by the government gets title 
by reliction upon the drying up of the lakes 
Where the sea gradually cut off the sea front of 
the mainland between certain points and after. 
wards a beach reformed outside the mainland, 
and divided from it by a bay of navigable water, 
it was held that the title to the new formation was 
in the owners of the part cut off. Islands are 
incident to the soil upon which they form; they 
belong to the owners of such soil; they are ca- 
pable of expansion by reliction of the water; and 
they may be the property of one or more accord- 
ing to the place of formation ; for, as expressed in 
the case of Brown v. Kennedy, the court said: 
“All islands, relicted lands, and other increase 
arising in navigable rivers, belong, in England, 
to the King, here to the State, where the prop- 
erty in the soil has not been appropriated; but 
when it has become private property, either by 
grant or prescription, the samerules do or should 
apply to it that govern other private property of 
the same nature,’ and the same principle would 
apply in waters other than navigable rivers. 
Avulsion"—Rights to Land—Made by or Result- 
ing From.—We have now reached that stage in 
our proceedings when what has been written of 
accretions and reliction in theory and principle 
must be reversed. The pacific tendencies no 
longer prevail; and the idea of gradual and im- 
perceptible changes have no place in the consid- 
eration of avulsion. The term avulsion is itself 
associated with the idea of force; and from its 
convulsive character violence is always present 
in the eruptions and changes which through its 
actions become manifest and apparent to all. It 
is from this sudden and impetuous tendency that 
avulsion is most distinguishable; and unlike the 
two former considerations, it never alters nor 
changes the legal status of the right embraced in 
the title when once vested. Under the common 
law as we have seen this was not strictly true, yet 
in a sense it was, for it only gave what in theory 
was already possessed. The theory that owner- 
ship is never changed through the acts of avul- 
sion is to be accepted with the modification that 
proper diligence must be regarded, for soil cat- 
ried away by avulsion cannot be reclaimed ifit 
has coalesced with the earth upon which it was 
placed. The recession of the waters of a river 
until its bed has been forsaken give no additional 
rights in the soil of such bed, for the land thus 
uncovered results from the absence of walef 
which may, or may not, have been attended with 
any rapidity or force; but, when from the violence 
of the current a considerable part of one tract is 
deposited upon another and distinct tract of land, 


87 Warren v. Chambers, 25 Ark. 120. 

38 Noyes v. Collens, 61 N. W. Rep. 250. 

39 Mulry v. Norton, 100 N. Y. 421. 

40 Brown v. Kennedy, 5 Har. & J. 206. 

41 Bouvier y. Stricklett, 59 N. W. Rep. 550; Cooley 
v. Golden, 117 Mo. 33. 
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the tract so carried away is still the property of 
the owner of that tract from which it was taken, 
and no rights are thereby affected, diminished or 
increased, unless the tract so carried away is al- 
jowed to remain upon the other until it loses its 
identity by amalgamating with the soil. In the 
ease of Nebraska v. Iowa,® it was held that when 
the “change is of a sudden and rapid character, 
such as occurs where a river forms a new course 
by cutting through a bend, the boundary does 
not follow the change, but remains in the middle 
of the old channel,’’ and the doctrine applies in 
all bodies or streams of water. In conclusion let 
us remember that in avulsion, as well as in ac- 
eretion and reliction, the entire question is one of 
fact, ascertain the fact, and the principles are easy 
of application. 


University of Missouri. TuHOs. J. EPPES. 


# Nebraska v. Iowa, 12 S. C. Rep. 396; 8 Opp. Atty.- 
Gen., 175, 177; Rees v. McDaniel, 115 Mo. 145. 








CARRIERS—LIMITATION OF LIABILITY—WAY- 
BILLS. 


SAYLES v. NEW YORK, N. H. & H. R. CO. 


U. 8. Circuit Court, S. D. New York, June 8, 1897. 

When a shipper of freight overa railroad has signed 
a waybill containing stipulations limiting the carrier’s 
liability which are not very plain, and are not so 
situated as to be plainly included within the terms of 
the contract, it is for the jury, in an action to recover 
tor the loss of the freight, to determine whether the 
shipper understood, or ought, under all the circum- 
stances, to have understood, that there was sucha 
limitation of liability. 


WHEELER, D. J.: The plaintiff's agent put 
intoa car on the Boston & Maine Railroad some 
valuable horses, to be carried over that road and 
the defendant’s road to Pawtucket, R.I. The 
agent of that road at the time presented to the 
agent of the plaintiff a waybill, to be signed by 
him, which said: ‘Forward the property men- 
tioned below, marked and numbered as in the 
margin,” to the plaintiff, ‘‘at Pawtucket,’ which 
included, among other things, these horses, and 
“Subject to the rules and reguMtions in the freight 
receipt presented with this, and which are ac- 
cepted and agreed to be just and reasonable.” 
This bill of lading was signed by the plaintiff's 
agent. The agent of the Boston & Maine Rail- 
Toad at the same time delivered to the agent of 
the plaintiff a freight receipt, signed by him, 
which said: ‘‘Received from , the property 
described below, in apparent good order,” etc., 
and, “It is mutually agreed, in consideration of 
the rate of freight to be paid for this service, as 
to each carrier of all or any of said property over 
all or any portion of said route to destination, and 
as to each party at any time interested in all or 
any of said property, that every service to be per- 
formed hereunder shall be subject to all the con- 


ditions, whether printed or written, shown or in- | 





dorsed hereon, and which are hereby agreed to 
by the shipper, and by him accepted for himself 
and his assigns as just and reasonable.”’ On the 
left-hand margin of both the bill of lading and 
receipt was a square in black lines, headed 
‘*Marks and Numbers,” in the lower part of 
which, on the receipt, was a blank for car num- 
ber, weight, and advanced charges. Across this 
square, and extending beyond it. in another 
colored ink, and lines running the other way from 
the rest of the print, on each, was printed: ‘*The 
rates for transporting animals are based upon and 
intended only for those of ordinary value, viz. : 
If horses or mules, not exceeding $100 each; if 
cattle or cows, not exceeding $75 each; if fat 
hogs, or fat calves, not exceeding $15 each; if 
sheep, lambs, stock hogs, or stock calves, not ex- 
ceeding $5 each; if a full chartered car, on the 
entire contents of each car, not exceeding $1,200. 
And in giving this receipt this Co. assumes no 
risk for a higher value, unless by special arrange- 
ment with the general freight department.” In 
the squares of this receipt and bill of lading was 
written in pencil, **B. L. 5566.°° The horses were 
forwarded over the Boston & Maine Railroad, 
and part way on the defendant’s road towards 
Pawtucket, and killed, so that the defendant is 
unquestionably liable. This suit is brought for 
the damages for the killing of the horses and the 
loss of other property, and no question is made, 
except as to whether, upon this transaction, the 
defendant is liable for more than $100 for the loss 
of each of the horses. That a common carrier 
may conclusively agree with a shipper as to the 
value of.property carried for which the carrier 
may be liable, is fully settled in the United States 
courts. Hart v. Railroad Co., 112 U. 8. 331, 5 
S. C. Rep. 151; Liverpool & G. W. Steam Co. 
vy. Phenix Ins. Co., 129 U. 8. 397,958. C. Rep. 
469. And that a notice or memorandum upon 
the shipping papers is not conclugive as to such 
contract, when not plainly a part of the same as 
agreed to, seems to be also well settled in these 
courts. Railroad Co. v. Manufacturing Co., 16 
Wall. 318; Ayres v. Railroad Corp., 14 Blatchf. 9, 
Fed. Cas. No. 689. Whether such a memoran- 
dum upon the papersis a part of the contract of 
shipment, where it is not over the signatures, and 
plainly a part of the contract signed, seems to be 
a question of fact. Generally, in making a con- 
tract, what the promisor fairly gives the promisee 
to understand is agreed to is the extent of the 
terms of the contract. This is elementary. Here 
the agent of the carrier took from the agent of 
the shipper the bill of lading and gave the re- 
ceipt, upon each of which was this indorsement 
at the left hand; not very plain, and not directly 
above the signatures. It was not so situated as 
plainly to be included within the terms of the 
contract. It would bea part of the contract if 
understood to be so by the parties, or if the 
promisor (the carrier) fairly gave the promisee 
(the shipper or his agent) fairly to understand 
that it was a part of the contract. 
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In this case the testimony of the agent of. the 
carrier tended to show that these terms as to value 
were expressly mentioned when the horses were 
taken and the papers delivered. The testimony of 
the agent of the plaintiff tended to show that his 
attention was not expressly called to this indorse- 
ment, that it was not mentioned by the agent of 
the carrier, nor noticed or understood by him. The 
defendant insisted that it became conclusively a 
part of the contract by being so indorsed thereon, 
and requested that a verdict of the plaintiff be 
directed for the amount of $100 for each of the 
horses only. This instruction was refused, and 
the jury were, in substance, directed to return a 
verdict for the plaintiff for $100 for each horse, 
only, if the plaintiff's agent in fact understood 
that the horses were to go atthe value of $100 
each, or if from the indorsement, under all the 
circumstances, he ought to have understood that 
there was a limitation in value to $100 for each 
horse, or ought to have understood that there was 
a provision of the contract by which the value 
might so be limited, although not in fact under- 
stood so by him. In this court the trial of all 
questions of fact must be dy jury. Whether this 
limitation actually existed by contract could not 
be determined as a matter of law. The plaintiff's 
agent did not sign any paper which plainly and 
conclusively included such a provision. What 
he did understand about it was a question of fact 
for the jury, and if he did not come to an under- 
standing about it, what he was fairly given to 
understand, and ought to have understood, was a 
further question of fact for the jury. This could 
not be taken from the jury without infringing 
upon the right of trial by jury guarantied to all 
parties. If the carrier would have the limitation 
upon the value, it should make the limitation to 
be clearly understood. Liverpool & G. W. Steam 
Co. v. Phenix Ins. Co., 129 U. 8. 397, 9S. C. Rep. 
469. If it left the matter doubtful upon the facts, 
the only right left was to have the question of 
fact remaining open tried by thejury. This is 
exactly what the defendant in this case had, and 
the jury have found, upon those questions, that 
the plaintiff's agent neither understood, nor 
ought reasonably to have understood, that there 
was any limitation upon the value. No question 
is made as to the fairness of the jury in reaching 
the conclusion they did; therefore no reason is 
apparent for setting aside the verdict. Motion 
for new trial overruled, and judgment on the ver- 
dict. 


Nore. — Limitation of Carrier’s Liability. — It is 
just and reasonable that a carrier should base his rate 
of compensation, to some extent, upon the value of the 
goods carried; this measures his risk and is an im- 
portant element in fixing his compensation. If a per- 
son voluntarily represents and agrees that the goods 
delivered toacarrier are of certain value and the 
carrier is thereby induced to grant him a reduced 

‘rate of compensation for the carriage, such person 
ought to be barred by his representation and agree- 
ment. Dunlap v. International Steamboat Co., 98 


Mass. 371; Judson v. Western Railroad, 6 Allen, 486. 









Where a contract is fairly made with a railroad 
carrier agreeing on a valuation of the property car. 
ried, based on the condition that the carrier assumes 
liability only to the extent of the agreed valuation, 
the contract will be upheld, even though loss should 
occur by the carrier’s negligence as a proper and law. 
ful mode of securing a due proportion between the 
amount for which the carrier is responsible and the 
freight he receives, and of protecting himself against 
extravagant valuation. Hart v. Penn. R. Co., 1129, 
S. 881; Graves v. Lake Shore R. Co., 187 Mass, 33; 
Schouler on Carriers, § 457. The carrier may stateg 
reasonable limit to the sum for which he shall be 
held accountable in case of loss; but he cannot, where 
this sum is understood to be an undervaluation of 
the goods thereby, evade his full accountability as an 
ordinary bailee. United States Express Co. y, 
Baekman, 28 Ohio St. 144; .telger v. Dinsmore, 51 N, 
Y. 166; Boorman v. American Express Co., 21 Wis, 
152; Squire v. New York Central R. R. Co., 98 Mass, 
239; South Alabama R. R. Co. v. Henlem, 52 Ala, 606; 
Westcott v. Fargo, 61 N. Y. 542; Magnin v. Dinsmore, 
62 N. Y. 35; Harvey v. Terre Haute R. Co., 74 Mo. 
538. 

The American current of authority sets against sus- 
taining special conditions, which the carrier has 
printed, written or stamped, upon the back of his 
bills of lading, receipts or tickets requiring aflirma- 
tive proof, in such a case, that the sender’s attention 
was so called to the same, that his assent, as bailor, 
suitably extended to both sides of the instrument 
(Railrvad Co. v. Manuf. Co., 16 Wall. 318; Browny, 
Eastern R. Co., 11 Cush. 97; Newell v. Smith, 49 Vt. 
255; Ayers v. Western R. Co., 14 Blatchf. 9); or where 
the carrier gives his document knowingly to anil. 
literate foreigner, ignorant of the language, without 
offering to translate it correctly for him (Camden R. 
Co. v. Baldauf, 16 Penn. St. 67; Hadd v. U. S. Ex- 
press Co., 52 Vt. 335); or without any explanation 
hands it over to his customer at times and in places 
where it cannot possibly be read in season for the 
consignor to announce his dissent. Blossom y. Dodd, 
43 N. Y. 264; Madaw v. Sherad, 73 N. Y. 329. 

Whatever letters or abbreviations the carrier may 
use in the document of carriage, by way of qualifying 
his risks the customer is not bound, unless he cor- 
rectly understood them (Rosenfeld v. Peoria R. Co, 
108 Ind. 121, 3 Colo. 280), such for instance as printing 
the general objects of the carriage in large letters, and 
the special restrictions in small; stamping obscure 
words on, obliterating, or covering over, essential 
phrases, are strongly disapproved by our best decls- 
ions. Brittan v. Baraby, 21 How. 527; Perry v. Thomp- 
son, 98 Mass. 249; Verner v. Switzer, 82 Penn. St. 208; 
Blossom y. Dodd, 48 N. Y. 264; Nevins v. Bay State 
Steamboat Co., 4 Bosw. 225; Jones v. Voorhees, 10 
Ohio, 145. The presumption undoubtedly is, that one 
who in the exercise of his public vocation, under 
takes to transport a thing, does so subject to the com- 
mon law liabilities; and this presumption prevails 
until overcome by countervailing proof of a special 
agreement. New Jersey R. Co. v. Pennsylvania R. 
Co., 3 Dutch. 100. Oral negotiaticns merge in a subse 
quent written or printed contract, which embodies 
the final understanding of the parties at the time the 
carriage is undertaken upon a completed bailment. 
The written contract is not tc be orally disputed. 
Hewett v. Chicago R. Co., 63 Iowa, 611; Ortt vy. Min 
neapolis R. Co., 31 N. W. Rep. 610. A carrier cannot, 
while goods are in transit, vary the original risks by 
the mere delivery of a written instrument and thus 





escape his liability for losses already occurred. Gott 
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y, Dinsmore, 111 Mass. 45; Gaines v. Union Trans. 
Co., 28 Ohio St. 418; Bostwick v. Baltimore & Ohio R. 
Go. 45 N. Y. 712; Cleveland R. Co. v. Perkins, 17 
Mich. 296. Where loss to goods occur in the course 
oftheir carriage by special contract the party claim- 
ing damage should set forth the special contract. 
Austin v. Manchester R. Co., 10 C. B. 454; Crouch v. 
London R. Co., 7 Ex. 705; Davidson v. Graham, 2 
Ohio St. 181; Camp v. Hartford Steamboat Co., 48 
Conn. 383; Lake Shore R. Co. v. Bennet, 89 Ind. 457, 
Ind. 459. Ofall special contracts mutual assent is 
anecessary ingredient, for this principle is well shown 
where one was induced to sign a special contract un- 
der the misrepresentation that his signature was a 
mere matter of form and of no consequence, the spe- 
cial contract was pronounced invalid. Simons vy. 
Great Western R. Co., 2 C. B. (N. S.) 620; Gibbon v. 
Payton, 4 Burr. 2302; Story on Bailm., § 558. Bills of 
jading have a twofold character being a receipt and a 
eontract. So far as such an instrument is a contract, 
evidence is not admissible to vary or change its 
plain terms (Fox v. Peterson, 30 Ala. 608; Shaw v. 
Gardner, 12 Gray, 488; Barber v. Brace, 3 Conn. 9), 
though it may be allowed to explain doubtful lan- 
guage. Wayland v. Mosely,5 Ala. 430; Vose v. Mor- 
ton, 5 Gray, 594. 

But in respect of its receipt the bill of lading is 
open to explanation as between carrier and sender. 
Portland Bank v. Stubbs, 6 Mass, 422; Sear v. Wingate, 
$Allen, 1038; O’Brien v. Gilchrist, 34 Me. 554; Bissell 
y. Price, 16 Ill. 408. The receipt under a bill of lad- 
ing is not conclusive uponthe carrier as to the 
quantity of goods received (21 Fed. Rep. 500); nor 
does it warrant the nature or quality of goods against 
asender’s fraud in making up the purchase so as to 
deceive by its appearance. 90 N. Y. 430. The trans- 
feree of a fictitious bill of lading or of one fraudu- 
lently issued has no remedy against an indorser, un- 
less for special wrong. Maybee v. Tregent, 47 Mich. 
49. A common carrier may by special contract limit 
his common law liability, but that he cannot stipulate 
for exemption from the consequences of his own neg- 
ligence or that of his servants. New Jersey Steam Co. 
y. Merchants’ Bank, 6 How. 344; York Co. v. Central 
R. R. Co., 3 Wall. 107; Railroad Co. v. Lockwood, 17 
Wall. 357; Bank of Kentucky v. Adams Express Co., 
% U. 8.174; Railway Co. v. Stevens, 95 U. S. 655. If 
shipper is guilty of fraud by misrepresenting the na- 
ture or value of articles he destroys his claim to in- 
demnity, because by so doing he attempts to deprive 
the carrier of the right to be compensated in propor- 
tion to the value of the articles. 2 Kent’s Comm. 603; 
Dunlap y. International Steamboat Co., 98 Mass. 371; 
Railroad Co. v. Fraloff, 100 U.S. 24. The law does 
not allow a public carrier to abandon altogether his 
obligations to the public and to stipulate for exemp- 
tions which are unreasonable and improper. <A con- 
tract of carriage that he shall be exempt from liabil- 
ity for losses caused by the negligence of himself or 
servants is contrary to public policy and consequently 
void. Express Co. v. Cadwell, 21 Wall. 264, 268; 
Phoenix Ins. Co. v. Erie Transportation Co., 117 U.S. 
812; Railway Co. v. Stevens, 95 U. S. 655. 























JETSAM AND FLOTSAM. 
PRIVILEGED COMMUNICATIONS IN EXERCISE OF 
CITIZEN’S DUTIES. 


In Wolft v. Smith, Michigan Supreme Court, 70 N. 
W. Rep. 1010, the subject of the application of the 








doctrine of privileged communications in the ordinary 
exercise of a citizen’s political duties is well dis- 
cussed, and particularly in the dissenting opinion by 
Grant, J., which reaffirms the conclusions reached in 
several cases in various States, especially in the case 
of Wieman, Jr. v. Mabee, 45 Mich. 484; and Bacon y. 
Mich. Cent. R. R. Co., 66 Mich, 166. We quote: “In 
Wieman v. Mabee, supra, the defendants had by affi- 
davit, directed to the superintendent of schools, in 
order to prevent his granting a license to Wieman to 
teach school, charged him with beingaman of bad 
moral character.. The court said: ‘In the present 
case the communication was privileged. It was 
made by persons interested in the school to the 
person qualified to receive and act on the petition, 
for an honest purpose, and with an honest belief in 
the justice of their action. In such cases no action 
can be maintained, even if the complaint is untrue, if 
not maliciously made.’ Soin this case there is noth- 
ing to show any malice, or that the statement was not 
made for an honest purpose. Are not reputable elec- 
tors as much interested in securing a man of good 
reputation and character for office as were the citi- 
zens defendants in the Wieman case to secure the li- 
censing of a moral man to teach school? If the com- 
munication in that case was privileged, for what 
reason can it be held that this was not? Many au- 
thorities might be cited in support of this proposition. 
They can be found collected in 13 Am. & Eng. Enc. 
Law, 403; Ormsby v. Douglass, 37 N. Y. 477; Marks v. 
Baker, 28 Minn. 162, 9 N. W. Rep. 678; Briggs v. Gar- 
rett, 111 Pa. St. 405, 2 Atl. Rep. 513.”” A very recent 
decision is said to have been made in the Ohio Circuit 
Court for Hamilton Co., to the effect that a citizen not 
only has the right, but it is his duty, to communicate 
to the appointing power whatever he knows for good 
or ill concerning one who is an applicant for a posi- 
tion as teacher, and when such communications are 
made in good faith, the citizen is protected, even 
though the statements contained in the communica- 
tions be not true.”” This is an admirably condensed 
statement, and what seems to be law, and has a basis 
of common sense.—New Jersey Law Journal. 
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eo ccccccccccces rocccscccells 


1. ACCIDENT INSURANCE— Death by Accidental Drown- 
ing.—The term ‘‘voluntary exposure to unnecessary 
danger,” in an accident policy, does not embrace 
every exposure of the assured that might have been 
avoided by the exercise of due care on bis part. It re- 
lates to dangers of a substantial character, of which 
the assured at the time had knowledge, and to which 
he purposely and consciously exposed himself, intend- 
ing at the time to assume all the risks.—UNITED STATES 
MoT. ACC. A8SsN. V. HUBBELL, Ohio, 47 N. E. Rep. 544. 

2. ACTION—Abatement and Revival.—Under Pub. St. 
ch. 204, § 8, which recognizes as surviving causes of ac- 
tion which survive at common law, an action of cov- 
enant survives.—SPRAGUE Vv. GREENE, R. I., 37 Atl. 
Rep. 699. 

3. ADMINISTRATION — Decedent’s Estate—Trust.—An 
action will not lie against an executor to have a trust 
declared against his testator’s property for money re- 
ceived by the testator, where the trust fund cannot be 
identified by showing a separate and independent fund 
or value readily distinguishable from all other 
funds; the proper remedy being the presentation of 
plaintiff’s claim to the executor, and suit thereon if re- 
jected.—ORCUTT V. GOULD, Cal., 49 Pac. Rep. 188. 

4. ADMINISTRATION—Right to Administer.—Upon the 
death or renunciation of an executorthe right of a 
residuary legatee to administer is superior to the right 
of the next of kin.—IN RE BOORAEM’S ESTATE, N. J., 37 
Atl. Rep. 727. 

5. ADVERSE POSSESSION.—There is no presumption 
that possession by J of half ofa quarter section, record 
title to all of which stood in name of 8, was merely 
permissive, because he lived with S, who was his 
brother-in-law, and did not pay board, except that he 
sometimes ‘‘did chores and worked” for him, he not 
having been in indigent circumstances, and having for 
over 30 years had possession by himself or tenants, 
and received aJl the rents, and paid the taxes, and as- 
serted ownership —SHAW V. SMITHES, Ill., 47 N. E. Rep. 
523. 

6. ADVERSE POSSESSION BY TRESPASSER.—The pos- 
session of one who enters upon the land of another as 
a mere naked trespasser is limited to so much thereof 
as he actually occupies, and he cannot claim title by 
adverse possession to wild and uninclosed land, ad- 
joining that actually occupied and used by him, from 
the mere fact that he cut natural hay thereon, and let 
his stock run over and pasture upon it.—SaGE V. LaR- 
SON, Minn., 71 N. W. Rep. 923. 

7. APPEAL—By Prevailing Party.—A party cannot ap- 
peal from a judgment in his own favor because of the 
inadequacy of the relief thereby granted; his remedy 
being by writ of error.—BOOTH Vv. DOMESTIC WATER 
Co., Colo., 49 Pac. Rep. 368. 

8. ATTACHMENT OF MORTGAGED PROPERTY.—Ciyv. 
Code, § 3869, permitting the attachment of personal 











property which has been mortgaged, but requiring the 
officer to first pay off the mortgage debt, gives the off. 
cer no right, after paying the mortgage, to hold the 
property under attachment, if exempt.—CHgEnpy y, 
CALDWELL, Mont., 49 Pac. Rep. 397. 


9. ATTORNEY AND CLIENT — Attorney’s Fee.—The 
estimation of the value of professional services of an 
attorney at law is only a question of law, and one that 
comes peculiarly within the province of the judgeg 
quo who superintended the making up of the record 
upon which the same must necessarily depend, giving 
him a very intimate acquaintance with all ofits de 
tails, as well as knowledge of the kind and valueot 
what services were performed.—SUCCESSION OF RICH- 
ARDS, La., 22 South. Rep. 317. 

10. BANKS—Setting Off Note against Deposit.—A bank 
has the right to set off a note owing it by an insolvent 
depositor against the depositor’s account, whether the 
note is due or not.—SWEETSER V. PEOPLE’S BANK OF 
MINNEAPOLIS, Minn., 71 N. W. Rep. 934. 

1l. BENEFICIAL A8SSOCIATIONS—Amendment of Laws, 
—Where theright to amend its laws is expressly re. 
served toa mutual benefit society, a member cannot 
complain of an amendment, though it may injuriously 
affect him.—ROBINSON V. TEMPLAR LODGE, NO. 17,1. 0, 
O. F., Cal., 49 Pac. Rep. 170. 

12. BILLS AND NOTES—Bona Fide Holder.—Where the 
evidence fails to show that the owner and bolder ofa 
negotiable note, bought before maturity, and for a val- 
uable consideration, had any knowledge of the failure 
of the consideration thereof, its collection cannot be 
defeated by showing that the consideration therefor 
subsequently failed.—OVERHOFF Vv. TRUSDELL, Kan., 
49 Pac. Rep. 331. 

13. BILLS AND NOTES—Indorsement of Note.—Where 
a complaint by the payee against an indorser avers 
that the loan for which the note was given was in fact 
made to defendant, and the answer denies such aver 
ment and alleges want of consideration, the burdenis 
on plaintiff to prove consideration.—FRACE V. BROWN, 
Cal., 49 Pac. Rep. 213. 

14. BILLS AND NoTES—Material Alterations.—Plaintiff 
brought this action to restrain defendants from fore 
closing a trust deed given as security for notes. Itap- 
pears that Smith, acting for himself ana for the bank, 
the intervener in the case, filled up a blank in the 
notes by writing afterthe words ‘‘interest payable” 
the word “‘semi-annually,” to make the notes conform 
to the understanding and contract of the parties when 
executed: Held, that the alteration was a material 
one, but as it was innocently made for the purpose ot 
correcting a mistake and making the instrument con- 
form to the agreement of the parties, without any 
fraudulent intent, and it appears that no one was in 
jured by filling In the blank left for that purpose, the 
instrument is not annulled, nor the debt extinguished. 
—MCCLUBE V. LITTLE, Utah, 49 Pac. Rep. 298. 

15. CARRIERS OF GOODS — Contract of Carriage.—Oné 
with whom a carrier has made acontract for trans 
porting his goods may, in case of breach, elect tose 
for damages for failure to perform the public duties of 
a carrier, or he may waive the tort and sue for breach 
of the special contract.—DENMAN V. CHICAGO, B. &Q. 
R. Co., Neb., 71 N. W. Rep. 967. 

16. CERTIORARI — Adequate Remedy at Law.—Relief 
by certiorari will be denied in case the record discloses 
that relator has adequate redress by appeal.—STATE Y- 
TOMKINS, La., 22 South. Rep. 336. 

17. CERTIORARI—When Lies.—Certiorari will not lie 
where there was a remedy by appeal, of which peti- 
tioner failed to avail himself.—SOWLEs V. BAILBY, Vlu 
37 Atl. Rep. 751. 

18. CHATTEL MORTGAGE — Foreclosure — Future Ad 
vances.—K, desirous of starting a newspaper in Boise, 
requested a loan, to be repaid in one year, with inter: 
est. A subscription was gotten up, and $5,500 sub- 
scribed. A mortgage was executed to secure the re 
payment ofthe same. But $3,050 of said sum was paid 
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by the subscribers: Held, under the evidence, that 
said mortgage was given to secure future advances, 
will full knowledge on the part of the mortgagor that 
theloan to him of said entire sum of $5,500 was con- 
tingent upon the collection of the same from said sub- 
geribers.—O’ FARRALL V. KENNEDY, Idaho, 49 Pac. Rep. 
313. 

19. CONFLICT OF Laws—Actions in Different States.— 
Itis abar to an action for wages in a State where 
wages are exempt that judgment for such wages had 
been rendered against defendant, as garnishee of 
plaintiff, ina State where wages are not exempt.— 
QuicaGo, ETC. Ry. CoO, v. STURM, Kan.,49 Pac. Rep. 
337. 

%. CONSTITUTIONAL LAw—Judgments of Sister State. 
-In determining the faith and credit to be given to 
proceedings of a sister State under the federal consti- 
tution and acts of congress, the question of jurisdic- 
tion of the court of the sister State is always open to 
inquiry.—CHICAGO, ETC. Ry. Co. v. CAMPBELL, Kan., 49 
Pac. Rep. 321. 

21. CONSTITUTIONAL Law — Legislative Control of 
Municipalities.—Pol. Code, § 4800, subd. 64, providing 
that no municipality having a water supply furnished 
by private persons shall erect any water plantto be 
operated by itself, but, if it desiresto acquire such a 
plant, shall purchase or condemn that owned by such 
private persons, isin conflict with Const. art. 12, § 4, 
prohibiting the legislative assembly from levying 
taxes for municipal purposes.—HELENA CONSOL. WATER 
0o. vy. STEELE, Mont., 49 Pac. Rep. 382. 


”. ConTRACT — Agreement to Pay Draft.—One who 
writes to another, in reply toa request for funds to 
enable him to leave the city where he was when he 
made the request, “If you are still there, and need the 
money yet, youcan make draft on me for $500, andI 
will pay it,” without indicating the city to which the 
letter is addressed, is liable toa bank which, relying 
on the letter, accepts the addressee’s draft, though 
drawn in another city.—POSEY V. DENVER NaT. BANK, 
Colo., 49 Pac. Rep. 282. 


%. CONTRACTS—Judicial Sales.—At a sale of testator’s 
property by a decree of the court of chancery, the de- 
fendant agreed with the plaintiff that, ifthe plaintiff 
would not bid against him, he would pay her and 
other legatees the amount of their legacies under the 
will. Only one of the other legatees consented to or 
knew of this arrangement. This agreement is con- 
trary to public policy, and void, and will not support 
this action brought by the plaintiff to recover fromthe 
defendant the amount of her legacy.—DE BauUnN v. 
BRAND, N. J., 37 Atl. Rep. 726. 


4. ConTRACT — Rescission — Fraud.—A contract for 
the purchase of shares of the unissued capital stock of 
acorporation was obtained to be made with the com- 
pany by the fraudulent statements of its president, 
secretary, and treasurer, ip the conduct of the com- 
Pany’s business. On this contract the company issued 
the stock and received the purchase money. On Dill 
filed by the purchaser, against the officers and the 
company, to abrogate the contract because of the 
fraud, and for the restoration of the price paid, the 
company cannot retain the money paid, and defend 
by denying that it authorized or knew of the fraudu- 
lent statements. To do full equity, it must also return 
the money obtained by the fraud.—GARRISON V. TECH- 
NIC ELECTRICAL WORKS, N. J., 37 Atl. Rep. 741. 


%. CORPORATIONS—Acts Ultra Vires—Bonds.—Bonds 
issued by a corporation having authority to borrow 
money and issue evidences of indebtedness are not in- 
Validated by the want of power to make the mortgage 
by which they were in terms secured.—ILLINOI8 TRUST 
me BANK V. PACIFIC RY. Co., Cal., 49 Pac. Rep. 

ie 

%. Covenant — Evidence—Eviction.—The holder of 
the legal title to land of which there is no actual occu- 
pancy is deemed to be in possession thereof.—TROXELL 
V. JOHNSON, Neb., 71 N. W. Rep. 968. 









































































27. CRIMINAL EVIDENCE — Rape. — On a trial for rape 
committed on a child, testimony of a physician that it 
would be physically impossible to commit the act in 
the manner described by the prosecutrix was erro- 
neously excluded.—PEOPLE V. BALDWIN, Cal., 49 Pac. 
Rep. 186. 

28. CRIMINAL LAaw—Homicide — Former Jeopardy.— 
Defendant was tried on an indictment upon which he 
might have been convicte! of murder in the first or 
second degree, or of voluntary or involuntary man- 
slaughter, and found guilty of murder in the second 
degree. Upon appeal a new trial was granted: Held, 
that defendant could be tried again for murder in the 
first degree after the verdict of guilty of murder in the 
second degree had been set aside on his motion.— 
STATE V. KESSLER, Utah, 49 Pac. Rep. 293. 


29. CRIMINAL Law—Jurisdiction. —The power of the 
court to try a defendant in a criminal case at a certain 
time is not affected by the fact that the sheriff has ac- 
cepted a bail bond providing for his appearance at 
court on a day later than that on which he is put on 
his trial, since the jurisdiction of the court is not de- 
pendent on the condition of the bail bond. — EX PARTE 
CHANDLER, Ala., 22 South. Rep. 285. 


30. CRIMINAL LAaw—Larceny—Indictment.—In a crim- 
inal prosecution for larceny it is sufficient to lay the 
title of the property stolen in the ostensible or appar- 
ent owner thereof. —STaTE v. Lewis, La., 22 South. 
Rep. 327. 

31. DEATH BY WRONGFUL ACT — Negligence. — Under 
Gen. St. 1888, § 1008, providing, in an action for wrong 
ful death, for payment of the sum recovered to certain 
relatives, and, if there be no such relatives, then to 
the heirs of the deceased, in a suit by un executor un- 
der the statute it is not necessary to name the heirs, 
or aver that there are any. — BUDD V. MERIDEN ELEC- 
TRIC R. Co., Conn., 37 Atl. Rep. 683. 

32. DecEIT—False Representations.—False represen- 
tations, in order to found an action in the nature of 
deceit, must not consist merely of promises to be per- 
formed in the future, and generally not merely of ex- 
pressiong,.of opinion by a vendor as to the quality of 
his goods. They must be representations of known 
existing facts. — ESTERLY HARVESTING MACH. CO. Vv. 
BERG, Neb., 71 N. W. Rep. 952. 

383. DEDICATION — Revocation. — A landowner has a@ 
right to revoke an offer to dedicate land for a street 
where such offer has stood unaccepted for several 
years, and the land has not been used by the public.— 
PRESCOTT V. EDWARDS, Cal., 49 Pac. Rep. 178. 

34. DEDICATION OF STREET—Implied Covenants.— 
The dedication of a street, resulting from the covenant 
implied by a conveyance by the owner thereof of 
abutting land as bounded by such street, is revoked by 
the conveyance of the bed of the street to the owner of 
such abutting land before the street is accepted by the 
public, opened, or in condition for use; the implied 
covenant beiug extinguished by such conveyance.— 
CLENDENIN V. MARYLAND CONST. CO. OF BALTIMORE 
Ciry, Md., 37 Atl. Rep. 709. 

85. DEED—Condition Subsequent.—A deed to a county 
for full consideration, stating the land is granted “for 
a public school house, as the property of the schools 
of said county, and for no other purpose, in fee,” does 
not create a condition subsequent, with consequent 
forfeiture in case of use for any other purpose.—FalITH 
v. BOWLES, Md., 37 Atl. Rep. 711. 

36. EASEMENTS—Termination. — Plaintiff's close was 
originally composed of two parcels, having a gang- 
way between them, running southerly from the street 
to another gangway adjoining land of defendant’s 
wife. One P owning a parcel situated on both sides of 
the gangway, between the lands owned, respectively, 
by plaintiff and defendant’s wife, defendant and his 
wife conveyed to P all their right, title, and interest in 
and to that portion of the gangway Included between 
the northerly and southerly lines of P’s parcel: Held, 
that any and allright to the use of the gangway on 
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plaintiff's land, to which defendant and his wife had 
been entitled, was terminated by their conveyance to 
P.—JOHNSON V. GRANT, R. I., 37 Atl. Rep. 707. 

37. ELECTIONS — Ballots. — A ballot marked with a 
cross opposite the names of candidates for officers of a 
township other than that in which the ballot is cast is 
invalid._SWEENEY V. HJUL, Nev., 49 Pac. Rep. 169. 

38. EMINENT DOMAIN — Evidence.—The admission of 
immaterial testimony without objection does not au- 
thorize immaterial testimony in rebuttal thereof over 
objection.—LAKE ROLAND EL. Ry. Co. v. WEIR, Md., 37 
Atl. Rep. 714. 

89. Equiry — Cross Bills. — Decree was sought to re- 
strain a judgment creditor from executing his judg- 
ment on lands alleged to be held by the judgment 
debtor in trust for the complainants. The bill set up 
the acknowledgment of the trust by a deed given after 
the recovery of thejudgment: Held, that a cross bill, 
seeking to have the trust deed declared void, might be 
maintained.—MANLEY V. MICKLE, N. J., 37 Atl. Rep. 
738. 

40. ESTOPPEL IN Pais—Denial of Title of Vendor. — A 
vendee in possession of property of an estate under a 
purchase from an executor cannot retain such posses- 
sion, and defend in an action for the price,on the 
ground that plaintiff had no authority to make the 
sale,and could convey no title.—UNION STAVE Co. Vv. 
SMITH, Ala., 22 South. Rep. 275. 


41. EVIDENCE — Expert Testimony. — Whether a wit- 
ness is shown to be qualified to testify as to matters of 
opinion is apreliminary question for the trial judge to 
pass upon at the trial, and his discretion is conclusive 
unless manifestly erroneous as a matter of law, and 
the running and management of locomotives is so far 
a part outside of the experience and knowledge of 
ordinary jurors as to render expert testimony proper 
and admissible.—WRIGHT V. SOUTHERN Pac. Co., Utah, 
49 Pac. Rep. 309. 


42. FRAUDS, STATUTE OF.—The defendant agreed with 
the plaintiff that, if it would purchase a piece of land 
which the owner had employed him to sell, he would 
allow his commission to the plaintiff, and thus reduce 
the price by so much. Thereupon the plaintiff pur- 
chased the land, and paid the full stipulated price to 
the owner, who afterwards paid the comunission tothe 
defendant: Held, that the statute of frauds did not 
prohibit such an action as one upon “a contract or 
sale of lands.” — STATE V. PALESTINE BLDG. ASSN. OF 
Hupson County, N. J., 37 Atl. Rep. 723. 


43. FRAUDULENT CONVEYANCES — Conditional Sales— 
Assignments for Creditors. — A conditional contract 
for the sale of personal property in which the vendee 
stipulates that the title to and ownership thereof shall 
remain in the vendor until the purchase price is paid, 
which contract is not filed in aceordance with the pro- 
visions of Gen. St. 1894, §§ 4148, 4149, until after an as- 
signment has been made by the vendee under the in- 
solvency law, is a conveyance made by the debtor 
within the meaning of the title of the act of 1877 (Gen. 
Laws 1877, ch. 142; Gen. St. 1894, § 4283). And sucha 
contract is coverd by section 1 of said chapter (section 
4233, supra), which declares that in all cases of general 
assignments for the benefit of creditors assignees shall 
be considered as representing the rights and interests 
of creditors as against all transfers and conveyances 
of property which would be held fraudulent or void as 
to creditors, and shall have all the rights which such 
creditors would have to avoid such fraudulent trans. 
fers and conveyances. — THOMAS MANUFG. V. DREW, 
Minn., 71 N. W. Rep. 921. 


44. FRAUDULENT CONVEYANCES — Public Policy — II- 
legal Contract.—An insolvent debtor, or one in failing 
circumstances, who parts with money or property un. 
der a contract in violation of statute, or which is void 
as against public policy, will be held to stand in the 
same position as one making a voluntary conveyance 
in fraud of creditors. —HatLv. Hart, Neb., 71N. W. 
Rep. 1009. 














45. GARNISHMENT—Conflict of Laws.—A railroad com. 


pany domiciled in Mississippi and also a foreign State 


cannot be cited as garnishee in the foreign State where 
the debt owed is payable in Mississippi to a citizen of 
said State.—Bucy v. Kansas City, M. & B. R. Co., Miss,, 
22 South. Rep. 296. 

46. HOMESTEAD EXEMPTION—Urban Property,—The 
judgment debtor claims as his homestead, exempt 
from execution, the whole of the five acre tract on 
which he resides. Itis within the laid out and platted 
portion of St. Paul, a city of over 5,000 inhabitants, 
but has never been itself platted: Held, whether or 
not the whole is exempt as his homestead depends on 
whether it is within the rural or urban portion of the 
city.—NATIONAL BANK OF THE REPUBLIC OF NEw York 
Vv. BANHOLZER, Minn., 71 N. W. Rep. 919. 

47, HUSBAND AND WIFE—Separate Maintenance.—A 
wife, who without cause has been abandoned by her 
husband, who possesses the means to contribute to 
her support, may maintain an action for maintenance, 
uncoupied with or independent of an action for dl. 
vorce.—KIMBLE V. KIMBLE, Wash., 49 Pac. Rep. 216, 

48. INFancy—Contract of Apprenticeship.—An infant 
can make a binding contract of apprenticeship to learn 
a useful trade, and cannot avoid that contract on be- 
coming of ag;e.—PARDEY V. AMERICAN SHIP WINDLASS 
Co., R. L., 37 Atl. Rep. 706. 

49. INJUNCTION — Restraining Pending Suit. —Oiy, 
Code, § 3423, subd. 1, which provides that an injunction 
cannot be granted “to stay a judicial proceeding pend- 
ing at the commencement of the action in which the 
injunction is demanded, unless such restraint is neces- 
sary to prevent a multiplicity of such proceedings,” 
applies to a suit pending in a foreign jurisdiction— 
SPRECKELS v. HAWAIIAN COMMERCIAL & SUGAR 00.; 
Cal., 49 Pac. Rep. 353. 

50. INSOLVENCY—Assignment in Fraud of Creditors. 
—An assignment by an insolvent of his interest as leg- 
atee, the proceeds to be paid to satisfy certain debts, 
balance to be paid as directed by the assignor, is not 
fraudulent as against creditors. — STOCKBRIDGE V. 
FRANKLIN BANK OF BALTIMORE, Md., 37 Atl. Rep. 645. 

61. INSURANCE—Breach of Conditions.—Violation of 
a stipulation that the mortgagee shall notify the in 
surer of any change of ownership will not avoid the 
policy, where such change occurs between the date of 
the application and payment of the premium by said 
mortgagee and the delivery of the policy.—PIONEER 
Savines & LOAN CO. V. PROVIDENCE WASHINGTON Ns. 
Co., Wash., 49 Pac. Rep. 231. 

52. JUDGMENT—Defense.—In an action on a personal 
judgment, whether rendered by a court of this State or 
elsewhere, it is competent to plead and prove in de 
fense, though it be in contradiction of the record, 
that the defendant was not served with process, nor 
jurisdiction of his person otherwise obtained by the 
court rendering the judgment.—KINGSBOROUGE V. 
TOUSLEY, Ohio, 47 N. E. Rep. 541. 

53. JUDGMENTS—Equitable Relief.—A bill in equity 
will not lieto set aside ajudgment obtained by per- 
jured testimony respecting a material issue which 
surprised orator, where defendants were not guilty of 
subornation of perjury, and had no knowledge that the 
testimony was false.—CaMP V. WARD, Vt., 37 Atl. Rep. 
veya 

54. JUDGMENTS—Revival.—In a proceeding to revive 
a dormant judgment in the name of the executor ofa 
deceased judgment creditor, the defendants cannot at- 


tack the validity of the judgment for the reason of any ~ 


irregularity in the proceedings of the court rendering 
the same, it appearing that the court had jurisdiction 
of the parties defendant and the subject-matter.— 
SELDERS V. BOYLE, Kan., 49 Pac. Rep. 320. 

55. JUDICIAL SALE—Payment of Price.—A purchaser 
at a judicial sale who, instead of paying the amount of 
his bid to the officer making the sale, undertakes t0 
himself disburse it in discharging liens, does so at his 
peril.—CLarK & LEONARD INv. Co. v. WAY, Neb., 7%. 
W. Rep. 1021. 
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5. LANDLORD AND TENANT—Lease—Parol Evidence. 
—As between landlord and tenants an agreement that 
«Bp has rented his farm to the said T and 8” cannot be 
yaried by parol to show that S was merely surety for 
q.—Hosss V. BaTorY, Md., 37 Atl. Rep. 713. 


1. LipeL—Comment on Public Officials.—Every one 
has a right to comment fairly, and with an honest pur- 
pose, on the conduct of public officials, and, if the facts 
gostated are true, ajury would not be warranted in 
finding that the alleged libel is not a fair comment, 
with an honest purpose, on the conduct of plaintiff.— 
witcox Vv. MooRE, Minn., 71 N. W. Rep. 917. 


68. LImMITATIONS—Foreclosure of Tax Lien.—An ac- 
tion for the foreclosure of a tax lien cannot be main- 
tained after the lapse of more than nine years from the 
date of the tax sale by virtue of which such lien is 
claimed to have originated.—HaTHAWAY V. NELSON, 
Neb., 71 N. W. Rep. 981. 


9, MALICIOUS PROSECUTION — Liability of Corpora- 
tion.—A turnpike company is not liable for false ar- 
rest and malicious prosecution of an individualona 
charge of defrauding such company of tolls, preferred 
by a gate keeper, where it appears that such gate 
keeper was not expressly authorized to cause the ar- 
rest, and that the company had not adopted or ratified 
such act.—PRESIDENT, ETC. OF BALTIMORE & Y. TURN- 
PIKE ROAD V. GREEN, Md., 37 Atl. Rep. 642. 

60. MANDAMUS—Parties.—Where the president and 
secretary of aschool board refused to issue a warrant 
feorpayment ofaclaim allowed by the board, as re- 
quired by statute, it was not improper to join the 
school district, by its corporate name, as a party de- 
fendant to mandamus proceedings against such officers 
tocompel the issuance of the warrant.—BARBER V. 
MULFORD, Cal., 49 Pac. Rep. 206. 

61. MANDAMUS TO CLERK OF CouRT—Execution of Tax 
Deed.—Mandamus lies against clerks of the circuit 
courts to enforce the execution of tax deeds, upon tax 
certificates presented after the period of redemption 
has expired ; the holders thereof having complied with 
all conditions entitling them to such deeds.—STaTE V. 
BRADSHAW, Fla., 22 South. Rep. 296. 

62. MASTER AND SERVANT—Feliow-servants.—The en- 
gineer of a ‘‘ wild’’ engine, who, by violation of orders, 
produces a collision, is a fellow-servant of a brakeman 
on the train collided with.—HEALY Vv. NEW YORK, N. 
H.& H.R. Co., R. L., 37 Atl. Rep. 676. 

68. MASTER AND SERVANT—Contract of Employment. 
—Plaintiff contracted with the H Co. for a certain com- 
mission on the profits of sales for the year, in addition 
to a stated salary, while superintendent of a depart- 
ment, for a term of years. Pending the term the 
shareholders of the H Co. sold their shares to certain 
individuals, by whom they were transferred to share- 
holders of the N J Co., which had been organized by 
concert of the shareholders of both companies, with 
Plaintiff's concurrence, in order to succeed to the H 
Co.'s plant and property, and to carry on its business 
without interruption: Held, that such transfer did 
not constitute a sale of the goods of the H Co. then on 
hand, entitling plaintiff to an accounting of the profits 
derived from such alleged sale to the N J Co.—Woop- 
ag Vv. Pratt & WHITNEY Co., Conn., 37 Atl. Rep. 





64. MECHANIO’s LIEN—Filing Claim.—In the case of a 
building contract, where the owner has wrongfully in- 
terrupted the contractor, and prevented his complet- 
ing the work, the contractor is entitled to a lien forthe 
Teasonable value of the labor he has performed and 
material he has furnished, but he cannot havea lien 
for the damages sustained from the breach of the con- 
tract.—PARDUE V. MISSOURI Pac. R. CO., Neb., 71 N. 
W. Rep. 1022. 

6. MECHANIC’s LIEN—Rights ot Subcontractors.—The 
building countractor and the owner of a building can- 
not, by contract between them, deprive all other per- 
Sons who labor and furnish materials in the construc- 
tion of the building of their right to claim a lien there- 





on, without their assent.—MILEs Vv. CuuTTS, Mont., 49 
Pac. Rep. 398. . 

66. MORTGAGE—Failure to Record—Validity.—A real- 
estate mortgage, executed before, but not recorded un- 
til after, the mortgagor has made an assignment for 
the benefit of his creditors, under the insolvency law 
of the State, is void as to the assignee in so far as he 
represents such creditors. He has the same right to 
avoid such a mortgage as. creditors would have had if 
they had acquired a lien on the mortgaged premises 
by attachment or judgment. — KELLOGG v. KELLY, 
Minn., 71 N. W. Rep. 924. 


67. MORTGAGE—Subrogation.—The right of subroga- 
tion does not exist in favor of the holder of a second 
mortgage to the prejudice of the paramount lien.— 
SKINKLE V. HUFFMAN, Neb., 71 N. W. Rep. 1004. 


68. MUNICIPAL CORPORATIONS—Contracts—Appropria- 
tions.—Laws 1877, § 2671 (Mills’ Ann. St. § 4449), provid- 
ing that no contract shall be made nor expense in- 
curred by a city or any of its officers ‘‘unless an 
appropriation shall have been made concerning such 
expense, except as herein otherwise expressly pro- 
vided,” does not apply to a contract for lighting a city 
for a period of 25 years, in form of an ordinance passed 
pursuant to a special election, as expressly authorized 
by section 2655, subdivision 69, nor to expenses there- 
under, since to hold that it does apply thereto would 
nullify the latter subdivision.—LEADVILLE ILLUMINAT- 
ING Gas CO. Vv. CITY OF LEADVILLE, Colo., 49 Pac. Rep. 
268. 

69. MUNICIPAL CORPORATION—Streets — Dedication— 
Acceptance.—A street dedicated within territory ofa 
county afterwards annexed to a city, but never ac- 
cepted by the county, does not become property of the 
city by an act merely extending jurisdiction of the city 
over such streets in the annexed territory as had been 
conveyed, condemned, or dedicated.—MAYyoOr, ETC. OF 
CITY OF BALTIMORE V. BROUMEL, Md., 37 Atl. Rep. 648. 

70. MUNICIPAL IMPROVEMENTS—Grade of Street—Dam- 
ages.—A party who purchases a lot which abuts on a 
street, the grade of which is established, must improve 
the lot conformably to the established grade, and not 
with reference to the natural grade, and, if he does the 
latter, cannot recover for damages to the improve- 
ments caused by the street being worked to the estab- 
lished grade.—CITY OF OMAHA V. WILLIAMS, Neb., 71 
N. W. Rep. 970. 

71. NEGLIGENCE—Accidents at Street Crossings.—One 
who walks along the sidewalk of a street bisected by a 
public alley is bound, before crossing the alley, to look 
both ways to avoid injury from vehicles.—NIOSsI V. 
EMPIRE STEAM LAUNDRY, Cal., 49 Pac. Rep. 185. 

72. OFFICER DE FacTo—Cities.—When an official per- 
son or body has apparent authority to appoint to pub- 
lic office, and apparently exercises such authority, and 
the person so appointed enters upon such office, and 
performs its duties, his official acts will be valid with 
respect tothe public and to third persons with whom 
he deals officially, and he will bean officer de facto, 
notwithstanding there was a want of power to appoint 
in the body or person who professed to do so.—ERWIN 
v. CITY OF JERSEY CITY, N. J., 37 Atl. Rep. 782. 

73. PLEADINGS — Separate Causes. — Where two or 
more causes of action are stated in the same petition, 
and not separately stated or numbered, it is error for 
the court to overrule a motion of the defendant to re- 
quire the plaintiff to separately state and number the 
several causes of action stated in his petition.—PROvI- 
DENT TRUST CO. V. CORON, Kan., 49 Pac. Rep. 345. 

74. RAILROAD AID Bonps—Renewal.—Where an act 
authorized railroad aid bonds to be issued, and di- 
rected that the bonds should be signed by the mayor, 
and attested by the clerk, the fact that the mayor 
signed the bonds, and the clerk attested them, but the 
coupons, while signed by the mayor, were not attested 
by the clerk, does not render them invalid, where they 
were recognized as valid by the town and by the legis- 
lature, which, by a subsequent act, authorized new 
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bonds to be issued in renewal thereof.—TOWN COUNCIL 
OF LEXINGTON V. UNION NaT. BANK, Miss., 22 South. 
Rep. 291. 

75. RAILROAD COMPANIES—Contract for Use of Tracks. 
—Though the purchaser of a railroad in the hands of a 
receiver accepted the provisions of a contract by the 
receiver for the use of tracks of defendant railroad for 
a certain amount per year, and plaintiff succeeded to 
the rights of the purchaser thereunder, its bill to enjoin 
defendant from preventing its use of the tracks can- 
not be supported thereby, the bill not being based 
thereon, but it being alleged therein that defendant is 
in fact a union depot company ; that plaintiff is entitled 
to use its tracks, provided a reasonable compensation 
is paid; that a certain amount (that provided in the 
contract) is a reasonable charge; and that it is willing 
to,;pay .whatever sum may be found to be fair and 
just.—TERRE HavTeE &I1. Ry. Co. v. Peoria & P. U. Ry. 
Co., Ill., 47 N. E. Rep. 513. 

76. RAILROAD COMPANY — Negligence. — Though a 
minor going tosleep under a car standing in a railroad 
yard may have been guilty of contributory negligence, 
yet where the train started, and the boy was caught, 
and dragged along the track, ifthe employees of the 
railroad company failed, on knowledge thereof, to use 
all practical means to prevent injury, the railroad com- 
pany was liable.—GaRZa V. TEXAS MEXICAN Ry. Co., 
Tex., 41S. W. Rep. 172. 

77. RAILROAD COMPANY—Receiver—Personal Injuries. 
—A railroad company cannot be held for damages for 
personal injuries accruing while its property was in 
the hands of a receiver, unless it is alleged and proved 
that earnings were invested in improvements.—Ray 
Vv. DILLINGHAM, Tex., 41S. W. Rep. 188. 

78. RAILROAD COMPANY — Receivership— Mortgage 
Foreclosure.—Payment of interest by the receiver of a 
railroad on a first mortgage, upon an order made on 
application of second mortgagees, at whose sole in- 
stance the receiver was appointed, and for the de- 
clared purpose of preventing foreclosure of said first 
lien, is not adiversion of the funds, which the first 
mortgagees, who buy in the property at the sale under 
their mortgage, should be required to restore, in order 
to create net earnings for distribution among general 
unsecured creditors, under Laws 1887, p. 119, ch. 131, § 
6 et seg., which, in effect, give such creditors a claim 
on the net earnings pending receivership, superior to 
mortgage debts, and provide that, if any portion of 
said earnings be expended in betterments, it shall be 
restored fron? the proceeds of foreclosure sale.— 
FaRMERS’ LOAN & TRUST CO. V. FIDELITY INSURANCE, 
TRUST & SAFE-DEPOSIT CO., Tex., 418. W. Rep. 113. 

79. RAILROAD COMPANY—Trespassers.—The servants 
in charge of a train are not required to keep a lookout 
for trespassers, but merely to use reasonable diligence 
to avoid injury to them after their peril is discovered. 
—LOUISVILLE & N. R. CO. Vv. VITTITOR’S ADMR., Ky., 41 
8. W. Rep. 269. 

80. REAL EsTaTE AGENTS.—Proof that an owner of 
lands employed agents to sell the lands as mere real 
estate brokers will not be sufficient to establish au- 
thority in such agents to bind their principal by a 

written contract of sale.—SCULL V. BRINTON, N. J., 37 
Atl. Rep. 740. 

81. RECEIVERS — Powers Outside of Jurisdiction.— 
The general rule that a receiver has no extraterritorial 
jurisdiction is subject to the exception, arising out of 
comity, that where the receiver is appointed to collect 
the assets, pay the debts, and wind up the affairs ofa 
corporation, he may sue forthat purpose in another 
jurisdiction, when by his bill he shows that all the cor- 
porate debts have been paid, so that there are no do- 
mestic creditors requiring protection, and that there 
is no infringement of the public policy of the State 
where the suit is brought.—ROGERS v. RILEY, U.S.C. 
C., D. (Ky.), 80 Fed. Rep. 759. 

82. REFORMATION OF INSTRUMENTS — Mistake. —A 
written agreement will be reformed on the ground of 

mistake only when the mistake is clearly made out by 








satisfactory proof.—FRENCH v. ASHER LUMBER 0o., 
Ky., 418. W. Rep. 261. 

83. RELEASE AND DISCHARGE—Action to Set Aside.— 
Allegations, in a complaint seeking to set aside a set 
tlement of a fire loss, that plaintiff was hurried, ang 
was ignorant of her rights under her policy, and diq 
not read the papers signed by her in connection with 
such settlement, are surplusage and irrelevant.— 
GEORGIA HoME Ins. CO. V. WARTEN, Ala., 22 South. 
Rep. 288. 

84. REPLEVIN BOND — Liability for Costs.—The sure. 
ties on areplevin bond given by the occupant of land 
sequestered in a suit of trespass to try title, under 
Rev. St. 1895, art. 4875, providing that the conditions of 
such bond shall be that the principal will not injure 
the property, and that he will pay the value of the 
rents of the same in case he shall be condemned to do 
so, are not liable for the costs of the suit.—HENDERSON 
v. Brown, Tex., 418. W. Rep. 406. 

85. Res JuDIcCaTA—Issues.—After a bill to set aside 
deeds had been dismissed by a consent decree, com- 
plainant brought suit for the same purpose, and said 
decree was pleaded in bar: Held, complainant hay- 
ing then had an opportunity to setjup fraud inthe 
rendition of such decree, and having failed with. 
out reason to do so, he could not, after decree against 
him in the second suit, maintain a bill to set aside the 
consent decree for fraud, so as to permit a setting 
aside of the deeds.—ROYSTON V. HORNER, Md., 37 Atl. 
Rep. 718. 

86. RES JODICATA—Issues—Default Judgment.—Where 
suit is brought to foreclosé as a mortgage an execu- 
tory contract for the sale of real estate, decree ren- 
dered, real estate sold, andthe proceeds applied on the 
amount found due, then, on the hearing of an applica 
tion for personal judgment for deficiency against the 
vendee, neither party can relitigate any material issue 
determined by such decree.—KLOKE V. GARDELS, Neb, 
71 N. W. Rep. 955. 

87. SALES — Measure of Damages.—For the buyer's 
refusal to receive the goods the measure of damages is 
the difference between the contract price and the mar 
ket price at date fixed for delivery.—MILLER V. BURCH, 
Ky., 41S. W. Rep. 307. 

88. SALE — Rescission.— Provision in defendant's 
contract of agency that if he, as plaintiff's agent, 
should deliver any machine to a customer till settled 
for by cash or note, he should be personally liable, and 
waive all claims under the warranty, does not prevent 
him setting up the warranty, where he purchases & 
machine himself, giving his own note, and then sells 
it to another on time, without taking a note. Itiser 
ror to direct verdict for plaintiff on note for purchase 
money of machine, there being evidence that the com 
tract of the sale was rescinded, and the transaction 
adjusted by plaintiff taking back tools and extras, and 
sending defendant an invoice ot the machine, by whieb 
it was consigned to him to sell on commission.—Miy 
NESOTA THRESHER MANUFG. Co. v. WOLFRAM, Wis.,71 
N. W. Rep. 809. 

89. SEDUCTION—Chastity.—Proof of the good repute 
tion for chastity of prosecutrix in seduction is admit 
sible as evidence of her actual chastity. — CARROLL ¥. 
STATE, Miss,, 22 South. Rep. 295. 

90. SEDUCTION—Condonation. — Cohabitation by thé 
husband with the wife after knowledge of her infidelity 
will not defeat an action against her seducer for dam 
ages.—SMITH V. MEYERS, Neb., 71 N. W. Rep. 1006. 

91. SHERIFFS—Liability for Torts of Deputy.—Under 
Ky. St. § 4141, providing that a sheriff shall be liable 0B 
his bond “for any misconduct or any default” of his 
deputy, the sheriff is liable forthe tortious act of bis 
deputy in unnecessarily and maliciously placing hand- 
cuffs on a prisoner, and leading him through the 8 
ofacity whilethus handcuffed.—SHIELDS V. PFLAN, 
Ky., 41S. W. Rep. 267. 

92. SHERIFF—Liability on Bond.—The determination 
by a sheriff, in fixing the penalty of a forthcoming 
bond, of the value of the property levied on, and 
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the solvency and sufficiency of the sureties accepted 
by him, is judicial, for error or corruption in which 
there is no liability on his official bond.—ScoTT v. 
Rya¥, Ala., 22 South. Rep. 284. 

9. SHERIFFS — Unexecuted Process.—The safe-keep- 
ing by the sheriff of property taken on attachment is 
part of the execution of the writ, and hence, while the 
property is in his custody, the writ is partly unex- 
ecuted.—WOOD V. LOWDEN, Cal., 49 Pac. Rep. 132. 


4, STATUTE—Amendment—Constitutionality of Act. 
—Where an amendatory act containsa clause plainly 
indicating the purpose of the legislature to repeal the 
original sections amended, it meets the requirements 
ofsection 2, art. 3, of the constitution, which declares 
thatan amendatory act shall ‘‘contain the section or 
sections so amended, and the section or sections so 
amended shall be repealed, although the intent to re- 
peal may be inartistically and awkwardly expressed, 
and such repealing clause was drawn in the form of an 
amendment of the repealing clause of the act amended. 
—STaTE V. STEWART, Neb., 71 N. W. Rep. 998. 


%, STATUTES—Partial Invalidity.—If a portion of a 
legislative act is unconstitutional, and it can be sepa- 
rated from other portions of the act, and,the latter en- 
forced independent of the former, and it further ap- 
pears that the unconstitutional part did not constitute 
such an inducement to the passage of the other parts 
ofthe law that they would not have been passed with- 
out it, the former may be rejected and the latter up- 
held.—STATE V. STUHT, Neb., 71 N. W. Rep. 941. 


%, TAXATION — Transfer Tax.—One Gj assigned cer- 
tain bonds to a trustee, upon trust to collect the in- 
come thereof, and apply it to the use of G during her 
life, and after her death to divide and pay over the 
proceeds tO her three nieces, or the issue of any who 
might die beforeG: Held, that the remainders to the 
nieces were intended to take effect in possession or 
enjoyment at or after the death of the donor, within 
the meaning of the transfer tax act (Laws 1892, ch. 399, 
§l),and accordingly were subject to the tax upon the 
death of G.—IN RE GREEN’S ESTATE, N. Y., 47 N. E. Rep. 
2. 

%. TRADE-MARKS—Injunction.—In a suit against a 
corporation to enjoin its use of the trade-marks of the 
complainant, and to obtain an accounting of profits, 
the fact that a previous suit had been brought by the 
same complainant against the selling agent of the de- 
fendant for the same purpose, and that there had been 
adecree for an injunction, but no decree for an ac- 
counting, inthat suit, does not estop the complainaut 
from obtaining an accounting in the second suit; it ap- 
pearing that the selling agent had been employed 
upon a salary, and received no profits, and it appear- 
ing that upon that ground no decree for an accounting 
wasmade against him.—CLARK THREAD Co. Vv. WILL- 
1AM CLARK CO., N. J., 87 Atl. Rep. 599. 


%. TRADE-MARKS — Subjects of Ownership. —The 
tightto adopt and use a symbol or device to distin- 
guish the goods or property made or sold by the per- 
son whose mark it is, to the exclusion of use by all 
other persons, has iong been recognized by the com- 
mon law and by the chancery courts of England and of 
thiscountry. It isa property right, for an infringe- 
ment of which damages may be recovered in an action 
at law, and to prevent the continued violation of 
which an injunction may be resorted to.—HANDY V. 
COMMANDER, La., 22 South. Rep. 230. 

%. TRESPASS TO [Try TITLE — Improvements. — Evi- 
dence that defendant had purchased the land fora 
certain sum, and had placed improvements thereon, 
and that he had not purchased it for the puppose of 
fixing up a tax title, does not show that he purchased 
In good faith, so as to entitle him to the value of the 
improvements placed thereon. — SETTEGAST V. O’DON- 
WELL, Tex., 41S. W. Rep. 84. 

10. TRIaL—Competency of Juror.—Mere impressions 
and hastily formed opinions, which will, the juror 
SWears, yield to the testimony to be offered, are no 





objection to a juror.—STATE Vv. VOGEL, La., 22 South. 
Rep. 308. 

101. TRIAL—Evidence—Sufficiency.—Though juries are 
judges of the credibility of witnesses, yet where posi- 
tive and direct testimony is undisputed and uncontra- 
dicted, and no improbability or inconsistency is 
apparent in it, or disclosed by other facts or circum- 
stances, and the witness is not impeached or discred- 
ited, such testimony must be believed, anda verdict 
contrary to it should be set aside.—BoE v. LYNCH, 
Mont., 49 Pac. Rep. 381. 

102. TRIAL—Misconduct of Jurors—New Trial.—A ver- 
dict will not be set aside, and a new trial granted, for 
the alleged misconduct of jurors, where it affirma- 
tively appears that the jurors complained of, during a 
brief separation for an innocent purpose, neither con- 
versed nor held other communication with any one on 
any subject, and could not have been influenced in any 
manner. — EDWARD THOMPSON CO. V. GUNDERSON, 8. 
Dak., 71 N. W. Rep. 764. 

103. TRIAL — Oral Instructions. — Where a party, be- 
fore the trial begins, asks the judge to deliver a written 
charge, it is error, after what was originally intended 
to be a complete charge is reduced to writing and read 
to the jury,to orally add other instructions, under 
Acts 1875, ch. 37 (Mill. & V. Code, § 3672; Shannon’s 
Code, § 4683), which requires the judge, in case of such 
request, to reduce ‘‘every word” in his charge to writ- 
ing. — COLUMBIA VENEER & Box Co. v. COTTONWOOD 
LUMBER Co., Tenn., 418. W. Rep. 351. 

104. TRIAL TO COURT.—When a jury is waived In writ- 
ing, and the case tried to the court, and the court 
makes a mere general finding, there is nothing which 
can be reviewed under an assignment that the judg- 
ment entered is contrary to the law and the evidence. 
—MORRIS V. CanDA, U. 8. C. C. of App., Fifth Circuit, 80 
Fed. Rep. 739. 

105. TkusT—Cancellation of Voluntary Deed.—Where 
a husband voluntarily transfers property to his wife, 
without any fraud or imposition practiced upon him, 
and no declaration of trust or other writter instrument 
appears to control the deed, it will not be set aside.— 
FITZGERALD V. FITZGERALD, Mass., 47 N. E. Rep. 431. 

106. TRUSTS—Repudiation — Limitations.—A trustee, 
who was not a general agent, nor interested in the sub- 
ject-matter, fraudulently, without authority, and with- 
out the knowledge of the beneficiary, foreclosed the 
deed of trust by selling and conveying the property to 
himself as an individual, and afterwards conveyed to 
athird party. The beneficiary, within four years after 
the trustee had so devested himself of the property, 
sued for the cancellation of said several conveyances, 
and the foreclosure of the deed: Held,that such suit 
was not barred by the four-years limitation, as the 
trust relation continued until it was repudiated by 
such conveyance to a third party. — CANADIAN & AMER- 
ICAN MORTGAGE & TRUST CO. V. EDINBURGH- AMERICAN 
LAND-MORTGAGE CO., Tex., 41 8. W. Rep. 140. 

107. Trusts—Sale of Stock—Authority.—When stock 
has been transferred by the owner to a trustee for the 
purpose of enabling a sale of it to be made, with the 
stock of other parties, to good advantage, it is not 
necessary that a sale of such stock, made by the 
trustee after the death of the owner, should be au- 
thorized by the probate court, under the provisions of 
the California statute.—HILLER V. Lapp, U. 8. C. C., D. 
(Oreg.), 80 Fed. Rep. 794. 

108. TrRusT—Voluntary Trusts — Revocation. — A pro- 
vision in a deed of trust that the trustee shall pay over 
to the grantor, as cestui que trust, such portion of the 
principal as the grantor, in her judgment, may deem 
necessary for her comfort and support, is not a power 
of revocation.—LOVETT V. FARNHAM, Mass., 47 N. E. 
Rep. 246. 

109. VENDOR AND PURCHASER — Homestead.—A parol 
sale of land, followed by payment of the price, posses- 
sion, and improvement by the vendee, gives the latter 
a titls to which a homestead right may attach, and 
which cannot be divested by the vendor’s deed toa 
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third person.—DOTSON V. BARNETT, Tex., 41S. W. Rep. 


110. VENDOR AND PURCHASER — Payment of Taxes by 
Purchaser.—The purchaser of land is entitled to a 
credit on the purchase price for the amount of taxes 
paid by him which was a lien on the land at the time 
of his purchase. — TAYLOR V. FITZSIMMONS, Ky., 41S. 
W. Rep. 263. 

111. VENDOR’S LIEN]— Foreclosure — Res Judicata. — 
Where plaintiff sued on the first of three notes secured 
by vendor’s lien, and obtained a decree of foreclosure, 
before maturity of, and without reference to, the other 
notes, but the decree was not carried out by sale of the 
property, it was nota bar to a suit to foreclose the 
lien as to the other notes, and for sale of the property, 
and application of the proceeds to the judgment to be 
recovered and the former judgment. — HOLLAND V. 
PRESTON, Tex., 418. W. Rep. 374. 

112. VENDOR’s LIEN — Priorities.— The holder of a 
vendor’s lien, who, in ignorance ofaclaim for ma- 
terials furnished, releases his lien in order to take a 
mortgage in place thereof, merely changes the form of 
his security, and therefore does not lose his priority.— 
UNITED STATES BUILDING & LOAN ASSN. V. THOMPSON, 
Ky., 41S. W. Rep. 5. 

113. WasTtTE—Extraction of Petroleum.—Petroleum oil 
in place is part of the land. Its wrongful extraction 
by one lawfully in possession is waste, and by a 
stranger is trespass; in both cases irreparable injury, 
which may be enjoined. — WILLIAMSON v. JONES, W. 
Va., 278. E. Rep. 411. 

114. WATERS — Injuries to Riparian Owner. — While 
the owner of logs which are carried upon the land of 
another by a flood or freshet, against which he could 
not guard, is not liable for the damage unless he re- 
claims the logs, yet, where the overflow was caused by 
his wrongful act in erecting a dam, he is liable for the 
damage, though he does not reclaim the logs. — 
KENTUCKY LUMBER CO. v. MIRACLE, Ky., 41 8. W. Rep. 

115. WILLS—Ademption.—A bequest to a son of a cer- 
tain sum, payable out of the shares of a daughter’s 
children, and providing that on such payment the son 
shall surrender an agreement of the daughter to pay 
him the amount of such legacy, is a bequest for a par- 
ticular purpose, and hence is sdeemed by payment by 
the testator, during his life, of the daughter’s debt to 
the son.—TANTON V. KELLER, IIl., 47 N. E. Rep. 376. 

116. WILLS — Attestation — Validity.—After testator, 
who was ill in bed, had signed his willin the presence 
of the subscribing witnesses, the latter withdrew to 
another room, no part of which was visible from any 
part of theroom where testator remained, and there 
subscribed the instrument: Held, not a compliance 
with Pub, St. ch. 127,§1, requiring the witnesses to 
subscribe in testator’s ‘“‘presence.”—MENDELL V. DUN- 
BAR, Mass.,47 N. E. Rep. 402. 

117. WILL—Charitable Bequests — Rights of Heirs.— 
When a will makes several bequests to charities, in- 
cluding a bequest of the residue of the testator’s estate, 
_and also provides that, inthe event of the failure of 
any such bequest,the executors shall pay over the 
amount bequeathed to such uses as they think most in 
consonance with the testator’s wishes, the heirs of the 
testator can take nothing on the failure of any charita- 
ble bequest. — SICKLES V. CITY OF NEW ORLEANS, U. 8. 
C. C. of App., Fifth Circuit, 80 Fed. Rep. 868. 

118. WILLS—Custody of Funds.—Testator gave all his 
property, real and personal, to his son, and directed 
the executor to invest same, and use the income for 
the son’s support during minority. Testator had 
taken under a will a fund having the quality of realty, 
being obtained by a conversion of realty, in excess of 
a testamentary direction: Held, that testator’s ex- 
ecutor, and not the guardian of the minor, was entitled 
to the custody of such fund. — CHANDLER V. MILLS, N. 
J., 87 Atl. Rep. 603. 

119. WILLS — Description of Property.—Where a de- 
vise of land, in clear and unambiguous language, spe- 





cially refers to a deed on record for metes and 
the devise only passes title to the land embraceg 
within such deed, notwithstanding the fact that a per. 
tial intestacy may result.—OLDHAM V. YORK, Tenn., 4 
8. W. Rep. 333. 


120. WILLS—Equitable Conversion. — Where a devise 
was void, the real estate did not become personal eg. 
tate, as against the heirs, because the executors werg 
authorized to convert it into money to carry out the 
provisions of the will. — FIFIELD V. VAN WYOK’s Exg., 
Va., 278. E. Rep. 446. 


121, WILL — Execution. — A will, offered for probate, 
was drawn on a printed blank covering one page. The 
first two subdivisions of the will filled the whole blank 
space, and at the end thereof were the words ‘‘See an- 
nexed sheet.” A paper containing two additional sub. 
divisions was annexed to the will by metal staples: 
Held, that the will was not subscribed by the testator 
at the end thereof, as required by statute, and was not 
entitled to probate.—_IN RE WHITNEY’S WILL, N. Y., 4 
N. E. Rep. 272. 


122. WILL — Public Charitable Use. — Testatrix be. 
queathed a sum to trustees to be executed in purchas- 
ing a lot and, building a chapel in her native place, 0, 
the title to be vested in the bishop, in trust to be for. 
ever used for public worship under the auspices of the 
Roman Catholic Church. It was found to be impracti 
cable to carry out the scheme, for the reason that the 
bishop refused to assist in maintaining a chapelor 
support a priest, and without his help the people 
could do neither: Held,that the testatrix’s purpose 
was limited to the purchase ofa lot and building ofa 
chapel at C for the benefit of the inhabitants, and that 
a general intent to advance religion in the parish 
could not be inferred, and that hence the doctrine of 
cy pres could not be invoked, and that the bequest 
failed.—THELE V. BISHOP OF DERRY, Mass., 47 N. EB 
Rep. 422. 


123. WILLS — Residuary Clause. — The words, ‘I ap- 
point E my legatee, and give to her all not before 
specified in this,” are sufficient as a residuary clause 
in a will.—MORTON Vv. WOODBDRY, N. Y., 47 N. E. Rep. 
283. 

124. WiItNESS—Privileged Communication—Attorney 
and Client. — An attorney acting for a firm in complet 
ing arrangements for securing it by a trust deed fora 
line of credit to be allowed on goods to be ordered by 
the grantor is not disqualified from testifying as to the 
negotiations leading up to the deed by the fact that 
his fee for drawing it was paid by the grantor.—BRows 
v. GROVE, U.S.C. 0. of App., Fourth Circuit, 80 Fed. 
Rep. 564. 

125. WITNESSES—Credibility—Impeachment.—On the 
trial of A and M, jointly indicted for larceny, the evl- 
dence showed that pistols and other articles were 
taken; that A had one of the pistols in his possession 
soon after the larceny. A testified that he bought the 
pistol of M after the larceny, while M testified that he 
and A committed the offense charged. On cross-é 
amination, M denied that he had ever sold a pistol t 
oneF: Held, that as the evidence of M, on cross-é% 
amination, was immaterial, the court properly 6 
cluded evidence by F contradicting him. —STATBY. 
ADAMS, S. Car., 278. E. Rep. 451. 


126. WITNESS—Transactions with Decedent.—On the 
trial of this action, one of the main issues was whether 
the plaintiff made an oral contract for the purchase of 
certain land with the deceased owner thereof: Held, 
that it was error to permit him to testify that he 
bought the land for $10 per acre from the deceased, and 
was to have a deed for the land when he paid forlt, 
andthat he had doneso. But held, further, that the 
wife of the plaintiff, who was not a party to the action, 
was a competent witness to testify to conversations 
with the deceased relative to the issue, she having 20 
direct and certain pecuniary interest in the event of 
the action.—MADSON V. MaDSON, Minn., 71 N. W. Rep: 
824. 
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